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) Hi AVE chosen a topic 
of general and not of 
local interest. I pro- 
pose to review The 
Phases of our Con- 
stitutional Growth as 
Guarded by the Su- 
preme Court of the 
United States. The 

Constitution originated in “the grinding 
necessity” for a national government. 
The Thirteen Original States, when re- 
leased from a common bondage to the 
British throne, had fallen back upon 
their separate sovereignties. During the 
War of the Revolution they had leagued 
themselves together in a loose Confeder- 
ation which proved to be feeble and in- 
adequate. It lacked every necessary 
power. It had no relations with the 
individual citizen. It could not command 
his obedience; it could not reach his 
person or his property. It could not sup- 
port itself by taxation; it could not safe- 
guard its foreign relations; it could not 
regulate trade with the world or between 
the states; it lacked a revenue system; it 
could not raise an army or equip a fleet; 
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it could not undertake internal improve- 
ments. The Continental Congress was 
not a government; it was largely an ad- 
visory body, with eyes to see and ears to 
hear, but without hands to relieve com- 
mon misfortunes. It could not determine 
controversies between the states, between 
citizens of. one state and another state, or 
between citizens of different states. It 
could not create courts. Whatever it 
did or attempted to do was liable to the 
infractions of thirteen different legis- 
latures and as many different courts of 
final jurisdiction acting under the au- 
thority of those legislatures. The faith, 
the reputation, the peace of the so-called 
Union was at the mercy of the prejudices, 
the passions, and the interests of every 
member of which it was composed. It 
was wisely decided by the statesmen of 
that day, sustained by the people, that 
America was unwilling to trust her honor, 
safety, and happiness on so precarious a 
foundation. Hence the Constitution of 
the United States was framed and adopt- 
ed. The dominant purpose was to create 
a nation, and thus promote the general 
welfare and establish justice. Under this 
Constitution we have undergone six 
epochs of development. It is to these 
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that I direct your attention, and especial- 
ly to the part which the Supreme Court 
has played in guarding the most precious 
fruits of each. 
The First Epocu extended from 1790 
to 1801. It was marked by the assertion 
‘of national authority in unmistakable 
terms. “The real importance of the Su- 
preme Court,” says Judge Cooley, “was 
never greater than at first. The 
judges vindicated the national character 
of the Constitution; they asserted and 
maintained the supremacy of the national 
authority ; they made plain for the states- 
men as well as the jurists who should 
come after them the true path of con- 
stitutional interpretation; and, while 
doing so, they also justified in the states, 
as regards purely state questions, the 
same right of final judgment which they 
asserted for the Union in respect to ques- 
tions which were national.” The first 
cause of note was that of Georgia v. 
Brailsford, 2 Dall. 402, 1 L. ed. 433. 
The decision, though not elaborately ex- 
pressed, involved the important principle 
that a treaty, like the Constitution, was 
the supreme law. The same result was 
reached in the celebrated case of Ware 
v. Hylton, 3 Dall. 199, 1 L. ed. 568. 
The majority of the Court held that the 
treaty obligations of the nation were 
paramount to the laws of the -individual 
states, and thus rescued our character 
from treachery to the terms by which 
our independence had been recognized, 
and refused to prostrate the national sov- 
ereignty and the national honor at the 
behest of a state. Then came a case of 
the utmost magnitude—Chisholm v. 
Georgia, 2 Dall. 419, 1 L. ed. 440. A 
citizen of South Carolina had sued the 
State of Georgia in the Supreme Court 
of the United States. Here was the 
struggle in its sharpest form. Could a 
state be sued? Had the Court juris- 
diction? John Marshall, in the Virginia 
Convention, had declared: “I hope no 
gentleman will think that a state will be 
called at the bar of the Federal courts. 
alte It is not rational to suppose that 
the sovereign power shall be dragged 
before a court.” Yet here, within six 
years, was the very case, and the juris- 
diction was sustained. Justice Blair, a 
Virginian, put the case squarely upon the 


language of the Constitution, which had 
expressly provided that the jurisdiction 
should extend “to controversies between 
a state and citizens of another state.” 
Justice Wilson struck the keynote by 
declaring: “The question may, perhaps, 
be ultimately resolved into one no less 
radical than this: ‘Do the people of the 
United States form a nation?” Chief 
Justice Jay took equally high ground. 
The sovereignty of the nation was in the 
people of the nation, who were “sov- 
ereigns without subjects.” All citizens 
were equal, and as one citizen could sue 
any citizen or number of citizens, and 
as Georgia, by consenting to the national 
compact, had agreed to be suable by in- 
dividual citizens of another state, “the 
controversy” was not only within the 
words, but the spirit, of the Constitution. 
Justice Iredell alone dissented. Anti- 
Federal sentiment was so fanned into a 
flame that within a year the 11th Amend- 
ment to the Constitution was proposed 
and acted on by Congress, and five years 
later was adopted by the states. Al- 
though the decision was thus practically 
abrogated, yet its spiritual value re- 
mained. It was a trumpet note, clear, 
loud, and strong, sounded by the highest 
Court, announcing, in the first ten years 
of its existence, the doctrine of National 
Sovereignty. ; 

The Seconp Epocu opened with the 
advent of John Marshall as Chief Justice 
and lasted until his death. It ran from 
1801 to 1835. The judgments of Mar- 
shall and his associates, notably Wash- 
ington and Story, carried the Constitution 
through the experimental period and 
settled the question of its supremacy. In 
Marbury v. Madison, 1 Cranch, 137, 2 
L. ed. 60, the Chief Justice with remerse- 
less logic established the basic prinéiple 
that a legislative act, whether emanating 
from a state legislature or from Con- 
gress, contrary to the Constitution, is 
not law. He put it concisely: 


“The Constitution is either a superior para- 
mount law, unchangeable by ordinary means, 
or it is on a level with ordinary legislative 
acts, and, like other acts, is alterable when the 
legislature shall please to alter it. If the 
former part of the alternative be true, then 
a legislative act contrary to the Constitution 
is not law; if the latter part be true, then 
written constitutions are absurd attempts, on 
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the part of the people, to limit a power in 
its own nature illimitable. . . . If two 
laws conflict with each other, the courts must 
decide on the operation of each. er -% 
This is of the very essence of judicial duty. 
If, then, the courts are to regard the Constitu- 
tion, and the Constitution is superior to any 
ordinary act of the legislature, the Constitu- 
tion, and not such ordinary act, must govern 
the case to which they both apply.” 


Then came Fletcher v. Peck, 6 Cranch, 
87, 3 L. ed. 162, the first of a long line 
of instances of the invalidity of a state 


statute in conflict with the Constitution. 
Marbury v. Madison and Fletcher v. 
Peck bear to the magnificent range of 
such adjudications the relative strength 
and majesty of Pike’s Peak and Long’s 
Peak to the Rocky Mountains. They 
are a part of the backbone of our juris- 
prudence. We now enter the Golden 
Age of the Supreme Court. Martin v. 
Hunter, 1 Wheat. 304, 4 L. ed. 97, and 
Cohen v. Virginia, 6 Wheat. 264, 5 L. 
ed. 257, defined and settled the appellate 





6 Case and Comment 


jurisdiction of the Supreme Court under 
the 25th section of the Judiciary Act of 
24th of September, 1789, an act so funda- 
mental in its character that its repeal 
would amount to a dissolution of the 
Union. M’Culloch v. Maryland, 4 
Wheat. 316, 4 L. ed. 579, denied the pow- 
er of a state to tax an agency of the Na- 
tional Government. How clear did Mar- 
shall make it, that the power to tax 
involves the power to destroy; that 
the power to destroy would render use- 
less the power to create. “If,” said 
he, “the states may tax one instrument 
employed by the Government in the 
execution of its power, they may tax 
every other instrument; they may tax 
the mail; they may tax the Mint; they 
may tax patent rights; they may tax 
the papers of the customhouse; they 
may tax judicial process; they may 
tax all the means employed by the Gov- 
ernment to an excess which would de- 
feat all the ends of government. This 
was not intended by the American people. 
They did not design to make the Govern- 
ment dependent on the states. . 
The question is, in truth, a question of 
supremacy, and, if the right of the states 
to tax the means employed by the general 
Government be conceded, the declaration 
that the Constitution and the laws made 
in pursuance thereof shall be the supreme 
law of the land is empty and unmeaning 
declamation.” In the Dartmouth College 
Case, 4 Wheat. 518, 4 L. ed. 629, the 
inviolability of contracts and their pro- 
tection against state action were declared 
in an opinion of which Mr. Justice Miller 
has said: “It may well be doubted 
whether any decision ever delivered by 
any court has had such a pervading oper- 
ation and influence in controlling legisla- 
tion as this. The legislation, however, 
so controlled, has been that of the states 
of the Union.” In Osborn v. Bank of 
United States, 9 Wheat. 738, 6 L. ed. 
204, the 11th Amendment was considered, 
and it was held that the criterion of a 
suit against a state was whether the state 
was a party to the record. Gibbons v. 
Ogden, 9 Wheat. 1, 6 L. ed. 23, was a 
monumental decision. It was held that 
Congress had exclusive authority to regu- 
late commerce in all its forms, on all the 
navigable waters of the United States, 


their bays, rivers, and harbors, without 
any monopoly, restraint, or interference 
by state legislation. Commerce meant 
not only traffic, but intercourse, and a dis- 
tinction was drawn between interstate 
and intrastate transactions. These doc- 
trines, so familiar to-day, were in embryo 
then, when railroads were unknown and 
steamboats were novelties. In Willson 
v. Black Bird Creek Marsh Co. 2 Pet. 
245, 7 L. ed. 412, the distinction was 
first stated between a regulation of com- 
merce and a police regulation, and this 
was followed by Brown v. Maryland, 
12 Wheat. 419, 6 L. ed. 678, where the 
question whether a state could require 
an importer of foreign articles to take 
out a license before selling them was 
considered, and it was held that if the 
goods were still in the original package 
the state tax was essentially a duty on 
imports, and therefore void. 

The cases referred to by name are 
sufficient to illustrate the epoch. Mar- 
shall and his associates had considered 
and sustained many of the most impor- 
tant powers of Congress ; they had estab- 
lished on firm foundations the supremacy 
of the United States; their right as a 
creditor to priority of payment; their 
right to institute and protect an incor- 
porated bank; to lay a general and in- 
definite embargo; to levy taxes; to pre- 
empt Indian lands; to control the State 
Militia; to promote internal improve- 
ments ; to regulate commerce with foreign 
nations and between the states; to es- 
tablish a uniform rule of naturalization 
and uniform laws of bankruptcy. The 
Court had dealt, also, with the implied 
powers of Congress; they had enforced 
the constitutional restrictions upon the 
power of the states; they had stricken 
down pretentious efforts to emit bills of 
credit; to pass ex post facto laws; to 
impede or to control the exercise of Fed- 
eral powers; to impair the obligation of 
contracts; to tax national agencies; to 
exercise power over ceded territory; to 
cripple commerce so as to favor monop- 
olists ; and to defy the decrees of Federal 
courts. The Court had also subjected 
ministerial officers of the Executive De- 
partment to the control of the judiciary ; 
they had dealt in the loftiest manner 
with questions of international law ; they 
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had developed the admiralty and mari- 
time jurisdiction; and had extended ihe 
principles of commercial law. All the 
subsequent labors of our highest tribunal 
on the subject of constitutional and in- 
ternational law have been founded on 
the work of this period, and have at 
least professed and attempted to follow 
them. 

The Tuirp Epocu extends from 1835 
to 1861. It is marked by reaction; or, if 
that be too strong a term, by limitation 
of the doctrines of. the Marshall school, 
and the careful nurture of state rights. 
Much of what was done has proved of 
lasting value. It was well that the doc- 
trines of the Dartmouth College Case 
should not be pushed to an extreme, lest 
monopolies flourish and competition be 
stifled. It was well that the states should 
not be too closely shorn in their efforts to 
protect themselves against disease, pau- 
perism, disorder, and crime. It was well 
that they could police their territory by 
health regulations. It was well that the 
judges, while administering existing law, 
should so far sympathize with human 
progress that the activities of society 
should expand, advance, and develop in a 
measure commensurate with human 
needs. It was well that the autonomy of 
the states should not be destroyed. It 
was an era, however, of a frequently 
divided Court, for Chief Justice Taney 
never exercised the proud ascendancy of 
Marshall over the minds of his col- 
leagues. 

In New York v. Miln, 11 Pet. 102, 9 
L. ed. 648, a state statute requiring the 
master of every vessel arriving in the 
port of New York to report in writing 
respecting his passengers, under a pen- 
alty for nonperformance, was sustained 
as a police regulation. “Persons,” said 
the Court, “are not the subjects of com- 
merce, and not being imported goods, the 
reason founded upon the construction of 
power given to Congress to regulate 
commerce, and prohibiting states from 
imposing a duty, does not apply.” . In 
Briscoe v. Bank of Kentucky, 11 Pet. 
257, 9 L. ed. 709, it was held that bills 
issued by a state bank were not bills of 
credit within the prohibition of the Con- 
stitution. In Charles River Bridge v. 
Warren Bridge, 11 Pet. 420, 9 L. ed. 


773, a result was reached which the pessi- 
mists of that day regarded with appre- 
hension. Even Story and Chancellor 
Kent lost confidence and hope in the 
constitutional guardianship and protec- 
tion of the Supreme Court. Harvard 
College had enjoyed, from legislative 
grants in 1650, the tolls from a ferry 
supplanted by a bridge across the Charles 
River, and objected to another bridge, 
authorized by the legislature in 1828, in 
proximity to its own. The Court took 
the broad view that public grants were 
to be construed strictly, and that nothing 
passed to the grantee by implication. As 
there was no express grant of an ex- 
clusive privilege to Harvard, an implied 
contract to that effect could not be in- 
ferred. It was a happy conclusion. It 
enabled the states and municipalities to 
push improvements’ without being 
cramped in progress. The words of Chief 
Justice Taney are statesmanlike: “If this 
Court should establish the principles now 
contended for, what is to become of the 
numerous railroads established on the 
same line of travel with turnpike com- 
panies, and which have rendered the 
franchises of the turnpike corporations of 
no value? We shall be thrown 
back to the improvements of the last 
century, and obliged to stand still, 

until they shall consent to permit these 
states to avail themselves of the lights 
of modern science, and to partake of the 
benefit of those improvements which are 
now adding to the wealth and prosperity 
and the convenience and comfort of every 
other part of the civilized world.” A 
similar breadth of vision characterized 
the extensions of the admiralty jurisdic- 
tion to the Great Lakes in the Genesee 
Chief v. Fitzhugh, 12 How. 443, 13 L. 
ed. 1058. “These lakes,” said the Chief 
Justice, “are in truth inland seas. Dif- 
ferent states border on them on one side, 
and a foreign nation on the other. A 
great and growing commerce is carried 
on upon them, between different states 
and a foreign nation, which is subject to 
all the incidents and hazards that attend 
commerce on the ocean.” 

The Commerce Clause of the Consti- 
tution was discussed in the Wheeling & 
B. Bridge Case, which came three times 
before the Court (9 How. 647, 13 L. 
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ed. 294; 13 How. 518, 14 L. ed. 249; 18 
How. 42, 15 L. ed. 435). A bridge had 
been built by the State of Virginia across 
the Ohio River, which was a highway of 
commerce, to the injury of Pennsylvania. 
The first decision put the bridge company 
on terms either to elevate its structure, 
put a draw in, or to remove it entirely. 
An act of Congress then declared the 
bridge as it stood a lawful structure, and 
made it a postroad of the United States. 
Then the bridge blew down in a gale 
and, on preparations to rebuild, a bill was 
filed, asking for an injunction. It was 
held that Congress, under the power to 
regulate commerce, might supersede the 
decree of the Supreme Court founded 
upon public right, although it could not 
annul a judicial judgment upon private 
rights. In Cooley v. Port Wardens, 12 
How. 299, 13 L. ed. 996, it was held that 
a state legislative act regulating pilots 
and pilotage was not in conflict with the 
Constitution. To this period also belong 
the License Cases, 5 How. 504, 12 L. 
ed. 256, and the Passenger Cases, 7 How. 
283, 12 L. ed. 702, full of the most per- 
plexing distinctions, and of disagree- 
ments between the judges as to the trans- 
portation of goods between the states 
and the arrival of passengers from 
abroad. Then came a remarkable series 
of patent cases, involving Goodyear’s 
India rubber, Howe’s sewing: machine, 
the McCormick reaper, and Morse’s elec- 
tromagnetic telegraph—inventions which 
did as much to develop the industries of 
the Nation as steamboats, railroads, and 
newspapers. On the whole, the work of 
the third epoch, which is marked by close 
adherence to the language of the Consti- 
tution, resulting in the extension and 
support of the rights of the states, served 
to check excesses, to limit extravagances 
of doctrine, to awaken and develop new 
powers, to moderate tendencies, to intro- 
duce contrasts and elements which in fu- 
ture years could be mingled and used for 
the preservation of the whole, as well as 
for the protection of each part. Over 
the latter part of the period hung the 
black clouds of Prigg v. Pennsylvania, 
16 Pet. 539, 10 L. ed. 1060, the Fugitive 
Slave Case, and the ill-starred Dred Scott 
Case, 19 How. 393, 15 L. ed. 691, re- 
lieved only by the firm stand taken 


against the defiance of Federal author- 
ity by the State of Wisconsin in Able- 
man v. Booth, 21 How. 506, 16 L. ed. 
169. “No one will suppose,” said the 
Chief Justice, “that a government which 
has now lasted nearly seventy years, en- 
forcing its laws by its own tribunals, 
and preserving the union of the states, 
could have lasted a single year, or ful- 
filled the high trust committed to it, if 
offenses against its laws could not have 
been punished without the consent of the 
state in which the culprit was. found.” 
The FourtH Epocu extends from 
1861 to 1870. It represents a recurrence 
of the doctrines of John Marshall and 
a notable extension of national powers, 
due to the Civil War. The Prize Cases, 
2 Black, 635, 17 L. ed. 459, arose, in- 
volving the rights and liabilities of neu- 
trals as to blockade and violations of 
blockade, and the President’s right to in- 
stitute a blockade jure belli. The Court 
met the issue in no uncertain terms. It 
was held that the President was bound 
to meet it without waiting for Congress 
to baptize it with a name. “It is not the 
less a civil war, with belligerent parties 
in hostile array, because it may be called 
‘an insurrection’ by one side, and the in- 
surgents be considered as rebels or trai- 
tors.” Neutrals could not “ask a court 
to affect technical ignorance of the exist- 
ence of a war which all the world ac- 
knowledges to be the greatest civil war 
known in the history of the human race, 
and thus cripple the arm of the Govern- 
ment and paralyze its power by subtle 
definitions and ingenious sophisms.” In 
the Bank Tax Case, 2 Black, 620, 17 L. 
ed. 451, the Court struck down a tax on 
the loans of the Federal Government as 
a restriction upon the constitutional pow- 
er of the United States to borrow money. 
In the case of Mrs. Alexander’s Cotton, 
2 Wall. 404, 17 L. ed. 915, it was held 
that cotton, though privately owned by 
a loyalist, was a proper subject of cap- 
ture upon general principles of public 
law relating to war. Then came efforts, 
in Mississippi v. Johnson, 4 Wall. 475, 
18 L. ed. 437, and Georgia v. Stanton, 6 
Wall. 50, 18 L. ed. 721, to prevent by 
injunction the enforcement of the Re- 
construction Acts, all of which failed. 
These were followed by the greatly cele- 
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brated case of Texas v. White, 7 Wall. 
700, 19 L. ed. 227, in which, after ruling 
that there could be no loss of separate 
and independent autonomy to the states, 
through their union under the Constitu- 
tion, and that the preservation of the 
states and the maintenance of their gov- 
ernments were as much within the design 
and care of the Constitution as the pres- 
ervation of the Union, and the mainte- 
nance of the National Government, Chief 
Justice Chase used the memorable words: 
“The Constitution, in all its provisions, 
looks to an indestructible Union, com- 
posed of indestructible states.” In Ex 
parte Milligan, 4 Wall. 2, 18 L. ed. 281, 
which is justly regarded as a bulwark of 
personal liberty, the Court denied the 
right of a Military Commission to try a 
citizen of a state not in rebellion, who 
was not in the naval or military service, 
for words spoken in public, the courts 
being open and in the proper and unob- 
structed exercise of their jurisdiction. 
The Court also dealt with the Confisca- 
tion Act, the Captured and Abandoned 
Property Act, with Test Oaths, with 
the effect of a presidential pardon; with 
the rights of officers and soldiers of the 
Army ; with the right of the Federal ju- 
diciary to disregard state decisions on 
questions of commercial law; and in the 
important case of Crandall v. Nevada, 6 
Wall. 35, 18 L. ed. 745, it was held that 
a state law imposing a capitation tax on 
passengers by railroad or stagecoach was 
void, and that every citizen of the United 
States had a right to pass through every 
state without interruption, as freely as 
in his own state. So, too, in State 
Freight Tax Case, 15 Wall. 232, 21 L. 
ed. 146, it was held that interstate trans- 
portation of freight was not subject to 
state taxation. On the other hand, in 
Paul v. Virginia, 8 Wall. 168, 19 L. ed. 
357, it was declared lawful for a state 
to require of foreign insurance compa- 
nies, seeking to do business within her 
borders, to enter security for the per- 
formance of their contracts. 


The Firru Epocu extends from 1870 
to 1897, and is marked by a vast expan- 
sion of Federal authority, illustrated not 
only by the declaration of new powers, 
but also by the application of well-estab- 
lished principles to new conditions. It 


was a period in which you men of the 
West are particularly interested, a period 
when your railroads were being built, 
your mines were being opened, and your 
cities being built,—the period of your 
infancy and early youth. 

The Civil War had left among its 
legacies legislation relating to the finances 
which, although prompted by patriotic 
motives, had been adopted under the 
pressure and exigencies of war, and gave 
rise to problems of the gravest character. 
Prior to 1862 no statesman or jurist had 
asserted that Congress had, under the 
Constitution, the power of making any- 
thing but gold-or silver coin a legal ten- 
der. In Bronson v. Rodes, Butler v. 
Horwitz, and Bronson v. Kimpton (7 
Wall. 229, 19 L. ed. 141, 7 Wall. 258, 19 
L. ed. 149, 8 Wall. 444, 19 L. ed. 433), 
where the contracts had stipulated for 
gold and silver coin, lawful money of 
the United States, with interest also in 
coin, it was held that they were not 
“debts” which could be discharged by 
United States notes. Chief Justice Chase 
delivered the opinion. Mr. Justice Mil- 
ler dissented. The decisions turned upon 
the language of the contracts. In Hep- 
burn v. Griswold, 8 Wall. 603, 19 L. 
ed. 513, the constitutionality of the Legal 
Tender Act was raised. As there was no 
express power in the Constitution, the 
matter turned upon implied powers, and 
the Chief Justice and a majority of the 
Justices held that there was no such im- 
plication. Three Justices dissented. In 
the Legal Tender Cases, 12 Wall. 457, 
20 L. ed. 305, this conclusion was over- 
ruled, and the implied power deduced 
from the power to declare war, to sup- 
press insurrection, to raise and support 
armies, to provide and maintain a navy, 
to borrow money on the credit of the 
United States, to pay the debts of the 
Union, and to provide for the common 
defense and general welfare—all of them 
express powers. This conclusion was 
subsequently adhered to, fourteen years 
later, in Juilliard v. Greenman, 110 U. 
S. 431, 28 L. ed. 204, 4 Sup. Ct. Rep. 
122, a case which touched the zenith 
of Federalism. The Slaughter-House 
Cases, 16 Wall. 36, 21 L. ed. 394, which. 
have been justly regarded as the main 
bulwark of the police powers of the 
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states, gave an unexpectedly narrow con- 
struction to the 13th, 14th, and 15th 
Amendments, by seeming to sanction the 
contention that they were chiefly meant 
for the black men and not for whites, 
and evoked an extraordinary strength of 
dissent from Justices Bradley and Field. 
Later cases, particularly those relating to 
the 14th Amendment, have taken a great- 
ly enlarged view. Then followed a 
steady expansion of principles, not to 
say an irrepressible growth of the doctrine 
of nationality. Constitutional provisions 
were vitalized; acts of Congress were 
made to breathe; even circumstances not 
expressly provided for were pricked from 
their resting places and clothed with pow- 
er. United States v. Reese, 92 U. S. 214, 
23 L. ed. 563, concerned the right of suf- 
frage; Virginia v. Rives, 100 U. S. 313, 
25 L. ed. 667, the rights of colored men 
as jurors; and then followed the Civil 
Rights Cases, 109 U. S. 3, 27 L. ed. 835, 
3 Sup. Ct. Rep. 18; Chinese Exclusion 
Cases, 118 U. S. 356, 30 L. ed. 220, 6 
Sup. Ct. Rep. 1064, 120 U. S. 678, 30 L. 
ed. 766, 7 Sup. Ct. Rep. 656, 763, 130 
U. S: 581, 32 L. ed. 1068, 9 Sup. Ct. 
Rep. 623; the Cherokee Indian Cases, 
117 U. S. 288, 29 L. ed. 880, 6 Sup. Ct. 
Rep. 718, disclosing a new realization of 
our duties towards the wards of the Na- 
tion; and the Chicago Anarchist Cases, 
123 U. S. 131, 31 L. ed. 80, 8 Sup. Ct. 
Rep. 21, 22, vindicating the doctrine that 
every inch of soil of the United States 
was under the protection of the National 
Government where its operations were 
threatened by lawlessness and violence. 
The right of the Nation to protect her 
own Officers, judicial and ministerial, 
against the dangers of assassination, and 
the extension of the Federal judicial au- 
thority by way of removal from state 
courts in criminal as well as civil cases, 
were sustained in Ex parte Terry, 128 
U. S. 289, 32 L. ed. 405, 9 Sup. Ct. Rep. 
77, and Re Neagle, 135 U. S. 1, 34 L. 
ed. 55, 10 Sup. Ct. Rep. 658, growing 
out of the attempt to kill Mr. Justice 
Field. A death blow was struck at polyg- 
amy in the great case of the Church of 
Jesus Christ, L. D. S. v. United States, 
136 U. S. 2, 34 L. ed. 481, 10 Sup. Ct. 
Rep. 792. Federal control over elec- 
tions was asserted, and political assess- 


ments levied upon officeholders for cam- 
paign purposes were declared to be both 
tyrannical and corrupting, in Ex parte 
Curtis, 106 U. S. 371, 27 L. ed. 232, 1 
Sup. Ct. Rep. 381. The 11th Amendment 
as to suits against a state was again con- 
sidered in Louisiana v. Jumel, 107 U. S. 
711, 27 L. ed. 448, 2 Sup. Ct. Rep. 128, 
not without strong expressions against 
the dishonor of state repudiation of a 
debt. The question recurred in Poin- 
dexter v. Greenhow, 114 U. S. 270, 29 
L. ed. 185, 5 Sup. Ct. Rep. 903, 962. The 
power of Congress to regulate foreign 
immigration was illustrated in the Head 
Money Cases (Edye v. Robertson) 112 
U. S. 580, 28 L. ed. 798, 5 Sup. Ct. Rep. 
247; the power to exclude from the 
mails all matter relating to lotteries was 
vindicated in Re Rapier, 143 U. S. 110, 
36 L. ed. 93, 12 Sup. Ct. Rep. 374, and 
Horner v. United States, 143 U. S. 207, 
36 L. ed. 126, 12 Sup. Ct. Rep. 407; the 
rulings of Speaker Thomas B. Reed as 
to the manner of counting a quorum on 
the floor of the House of Representatives 
were sustained in United States v. Bal- 
lin, 144 U. S. 1, 36 L. ed. 321, 12 Sup. 
Ct. Rep. 507; and the constitutionality of 
the famous reciprocity clause in the Mc- 
Kinley Bill was upheld in Marshall Field 
& Co. v. Clark, 143 U. S. 649, 36 L. ed. 
294, 12 Sup. Ct. Rep. 495. A clearer 
appreciation of the relations of the states 
in matters of commerce was reached in 
Leisy v. Hardin, the Original Package 
Case, 135 U. S. 100, 34 L. ed. 128, 3 
Inters. Com. Rep. 36, 10 Sup. Ct. Rep. 
681; the telegraph was declared to be an 
instrument of commerce and subject to 
congressional regulation, bearing the 
same relation to commerce as a carrier 
of messages as a railroad company as a 
carrier of goods, in Western U. Teleg. 
Co. v. Texas, 105 U. S. 460, 26 L. ed. 
1067; while the invention of Bell was 
upheld in the Telephone Cases, 126 U. 
S. 1, 31 L. ed. 863, 8 Sup. Ct. Rep. 778, 
128 U. S. 315, 32 L. ed. 450, 9 Sup. Ct. 
Rep. 90. 

The police powers of the states were 
equally protected. In Dent v. Virginia, 
129 U. S. 114, 32 L. ed. 623, 9 Sup. Ct. 
Rep. 231, protection was given against 
quackery and irregular practices by sus- 
taining the right of a state to require 
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physicians, before practising medicine, to 
register with a state board. The right 
of a state to regulate or suppress the 
evils resulting from the manufacture and 
sale of liquor was sustained in Kidd v. 
Pearson, 128 U. S. 1, 32 L. ed. 346, 2 
Inters. Com. Rep. 232, 9 Sup. Ct. Rep. 
6. Provisions for maximum charges in 
grain elevators were approved, because 
the business affected large public inter- 
ests, in Budd v. New York, 143 U. S. 
517, 36 L. ed. 247, 4 Inters. Com. Rep. 
45, 12 Sup. Ct. Rep. 468; while far- 
reaching results were secured in the 
Granger Cases of Munn v. Illinois, 94 
U. S. 113, 24 L. ed. 77, and Chicago, B. 
& Q. R. Co. v. Iowa (Chicago, B. & Q. 
R. Co. v. Cutts) 94 U. S. 155, 24 L. ed. 
94, modified by Chicago, M. & St. P. R. 
Co. v. Minnesota, 134 U. S. 418, 446, 33 
L. ed. 970, 977, 3 Inters. Com. Rep. 209, 
10 Sup. Ct. Rep. 462, 702, by recogniz- 
ing in the states the power to prevent 
extortion and favoritism through the reg- 
ulation of intrastate railroad rates. 

The StxtH Epocn opened with the 
year 1898, and closed less than a year 
ago. It is marked by features due to our 
having become a world power as the re- 
sult of the Spanish-American War. 
New territory, new dependencies, new 
conditions of life, our Oriental posses- 
sions and new international relationships, 
while broadening the scope, have compli- 
cated the character of our jurisprudence 
with unforeseen perplexities. Our out- 
look upon the world, our internal life, 
our habits of thought, our sense of duty, 
have undergone a subtle but marvelous 
change. Our vast material prosperity, 
and the growth of our industries, the ne- 
cessity for economies of management and 
the co-ordination of efforts, the consoli- 
dation of capital and the elimination of 
Tuinous competition, the necessity for 
mighty efforts boldly planned and dar- 
ingly executed,—in a word, thinking and 
acting on a gigantic scale,—led in time to 
the huge combinations popularly known 
as “trusts;” and these, when so con- 
ducted as to become a menace both to the 
public and the individual engaged in in- 
terstate commerce, led to determined ef- 
forts on the part of the National Govern- 
ment to destroy or at least to control their 
evils. An awakened sense of duty to the 


employed, a more sensitive response to 
their claims to air, to light, to sanitary 
conditions, a modern view of the liabil- 
ity of employers, a change in the doc- 
trine of assumption of risks due to the 
negligence of coemployees—all these, 
while leading to efforts at reform, many 
of them excellent and well timed, but 
many of them wild, unrestrained, dema- 
gogic, and destructive, are reflected in 
the work of our great tribunal, which at 
no time in its history has been subjected 
to greater strain, or performed its duties 
with a loftier sense of its responsibilities. 

The fruits of the war with Spain first 
appeared in the Prize Cases: The Pedro, 
175 U. S. 354, 44 L. ed. 195, 20 Sup. 
Ct. Rep. 138; The Buena Ventura, 175 
U. S. 384, 44 L. ed. 206, 20 Sup. Ct. 
Rep. 148; Dewey v. United States, 178 
U. S. 510, 44 L. ed. 1170, 20 Sup. Ct. 
Rep. 981; and The Habana, 175 U. S. 
677, 44 L. ed. 320, 20 Sup. Ct. Rep. 290. 
Of the principles ruling these the Court 
was easy master, but the Insular Tariff 
Cases of De Lima v. Bidwell, 182 U. S. 
1-220, 45 L. ed. 1041-1065, 21 Sup. Ct. 
Rep. 743, relating to Porto Rican duties, 
and Dooley v. United States, 182 U. S. 
222, 45 L. ed. 1074, 21 Sup. Ct. Rep. 762, 
raised the interesting question whether 
territory acquired by the United States 
by cession from a foreign power re- 
mained “a foreign country” within the 
meaning of the tariff laws. The Justices 
divided upon it, some contending that 
the Constitution followed the flag, and 
others that, while the territory acquired 
could no longer be regarded as foreign, 
yet it would require some positive ac- 
tion on the part of Congress before 
it could be regarded as domestic. 
Such was the contrariety of opinion that 
the official reporter stated that “there is 
no opinion in which a majority of the 
Court concurred,” a statement which 
recalls a similar one on the part of Mr. 
Howard when reporting the Passenger 
Cases in 1849, 7 How. 283, 12 L. ed. 
702. The final result appears to be that 
newly acquired territory, until incorpo- 
rated into the United States as an inte- 
gral part thereof, even though under its 
sovereignty, is not ipso facto subject to 
the acts of Congress, until specially in- 
cluded by direct legislation. Then came 
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Pollock v. Farmers’ Loan & T. Co. 157 
U. S. 429, 39 L. ed. 759, 15 Sup. Ct. 
Rep. 673, 158 U. S. 601, 39 L. ed. 1108, 
15 Sup. Ct. Rep. 912, which, being de- 
cided against the constitutionality of the 
act of Congress imposing an income tax, 
led to the 16th Amendment to the Con- 
stitution, clothing the Government with 
what has been termed an inherent attri- 
bute of its being, a necessary power of 
taxation. The cases of United States v. 
E. C. Knight Co. 156 U. S. i, 39 L. ed. 
325, 15 Sup. Ct. Rep. 249, and Addyston 
Pipe & Steel Co. v. United States, 175 
U. S. 212, 44 L. ed. 137, 20 Sup. Ct. 
Rep. 96, were among the earliest to arise 
under the celebrated Sherman Anti-trust 
Law of July 2, 1890, entitled, “An Act 
to Protect Trade and Commerce against 
Unlawful Restraints and Monopolies,” 
and the distinctions to be drawn between 
the decisions are interesting examples 
of the progressive thought of the Court. 
Advanced ground had been reached in 
the Trans-Missouri Freight Case, 166 U. 
S. 290, 41 L. ed. 1007, 17 Sup. Ct. Rep. 
540, where an association between rail- 
roads for the establishment and mainte- 
nance of rates, rules, and regulations in 


respect of freight was declared to be 
illegal, followed by United States v. 
Joint Traffic Asso. 171 U. S. 505, 43 L. 


ed. 259, 19 Sup. Ct. Rep. 25. In the 
great case of Northern Securities Co. 
v. United States, 193 U. S. 197, 48 L. 
ed. 679, 24 Sup. Ct. Rep. 436, the 
device of a holding company as the cus- 
todian of shares of stocks in competing 
and substantially parallel lines from the 
Great Lakes and the Mississippi River 
to the Pacific Ocean at Puget Sound was 
held to be an illegal combination in re- 
straint of interstate commerce, and with- 
in the provisions of the Sherman Act. 
Then came The Standard Oil Cases, 221 
U. S. 1, 55 L. ed. 619, 31 Sup. Ct. Rep. 
502, Ann. Cas. 1912D, 734, 34 L.R.A. 
(N.S.) 834, and The American Tobacco 
Cases, 221 U. S. 106, 55 L. ed. 663, 31 
Sup. Ct. Rep. 632, in which the famous 
rule was announced that the words “re- 
straint of trade,” as used in the act, must 
be construed by a resort to reason; and 
both of these huge combinations, failing 
to withstand the test, were dissolved. 
The dissolution of the Harriman combi- 


nation of railroads and the recent deci- 
sion upholding the Adamson Law, en- 
acted to prevent a general strike, are the 
final illustrations of the guardianship ex- 
tended by the Court to the powers of 
Congress. 

A SEVENTH Epocu is opening in an- 
guish and in blood. We stand at the 
gateway to an unexplored region, full of 
mystery and alarm for the timid, but 
full of high hopes and supremest confi- 
dence for the brave. Let us face the 
future like “gentlemen unafraid.” 

I have given you a mere outline sketch 
of the work of the Supreme Court of 
the United States. The past is secure; 
the future is indicated by the past. The 
Court has stood, and God grant that it 
will always stand, as the conservative 
element in our Government. Plainly, 
conservatism is not rigidity, nor a blind 
adherence to the past. Each of the 
epochs reviewed shows a steady forward 
movement, a rational progressiveness, 
the best and most perfect illustration of 
the growth of the common law, accord- 
ing to orderly processes. Few laymen 
appreciate and many lawyers forget the 
extent of our debt to the Court for its 
steadiness in the performance of its func- 
tions. Necessarily, it is behind and not 
in advance of public opinion. The re- 
former may discuss radical measures; 
and if there be merit in his views, public 
opinion will, in time, assert itself in the 
election of representatives, and then 
opinion, after debate, crystallizes into a 
statute. Under the statute conflicts arise 
which, in time, are brought to the Court 
for settlement; but the Court cannot an- 
ticipate by a day the solution of any con- 
troversy, nor can it put a remedy in force 
before a right accrues. Its power is 
never exercised for the purpose of giving 
effect to the will of the judges, but al- 
ways for the purpose of giving effect to 
the will of the law as constitutionally 
expressed. “Whatever is supreme in a 
state,” said Edmund Burke, “ought to 
have, as much as possible, its judicial au- 
thority so constituted as not only to de- 
pend upon it, but in some sort to balance 
it. It ought to give security to its jus- 
tice against its power. It ought to make 
its jurisdiction, as it were, something ex- 
terior to the state.” The function of the 
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Court is not to storm trenches, but to 
consolidate gains. “Its position is upon 
the outer wall. It forms the point at 
which contending forces meet in colli- 
sion. It is the great arbitrator between 
contending sovereignties.” It is the 
great moral substitute for force in con- 
troversies between the people, the states, 
and the Union. Much of the criticism 
to which it has been subjected is due to 
ignorance of our system. The Court is 
not, and never was intended to be, a 
popular representative body. It stands 
for the majesty of the law, and not for 
passing popular caprice. Mob rule is not 
government. The Court cannot legislate ; 
it can simply interpret legislation. It 
cannot ignore the Constitution nor amend 
it by indirection. It can no more submit 
to a lynching of the law than it can aid 
and abet treason. If judges were to be 
swept from their places because of a de- 
cision which they believed it to be their 
duty to make, justice, instead of being as 
stable as the hills, would become as un- 
stable as the waves. The only liberty 
that is of value is regulated liberty. The 
only solid character is one of self-re- 
straint. The man who gives way to pas- 


sion or to violence towards his neighbor 
is an animal. It is so of institutions. 
Ours are designed to protect the people 
of all classes against their neighbors and 
against themselves. Such is the Ameri- 
can system, designed to protect minori- 
ties, as well as to secure deliberation and 
lawful methods on the part of majori- 
ties. 

Confidently do I submit, on the whole 
case, that, when calmly reviewed, the his- 
tory of the Supreme Court—whose cre- 
ation embodied the unique and the sub- 
lime conception of the Constitution— 
gives emphasis to the noble words of 
Clarendon: “The law is the standard and 
guardian of our liberty; it circumscribes 
and defends it; but to imagine liberty 
without law is to imagine every man 
with a sword in his hand to destroy him 
who is weaker than himself.” No one 
can doubt, in the not distant future when 
a purified and regenerated world is seek- 
ing the means of preventing wars, that 
our own great Court will stand as the 
archetype for the establishment of an 
international tribunal by which the peace 
of nations can be secured. 





































































































































































































































































































Luther Martin: 






BY HORACE H. HAGAN 


[Ed. Note.—Mr. Hagan has answered the call to the colors and is now serving with the Coast 


Artillery.] 


Hy ther Martin to bea conspic- 
T WAS the fortune of Lu- 
: uous figure in the two 
most dramatic trials, 
save the impeachment 
of Andrew Johnson, 
that have ever oc- 
curred in this country; and it was his 
further good fortune to be victorious on 
both occasions. His name will ever be 
associated in our history with the trial, 
before the Senate, of Samuel Chase, the 
only justice of the Supreme Court ever 
impeached, and the compelling drama 
that was enacted at Richmond when 
Aaron Burr withstood the charge of 
treason. But though these events were 
naturally the most prominent of his 
career, yet they filled but a little space 
in the life of the man who was justly 
deemed, in the prime of his legal achieve- 
ment, to be at the head, not merely of 
the bar of Maryland, but of that of the 
entire country as well. For almost 
thirty years he was the attorney general 
of his state. He served in the Conti- 
nental Congress and was one of the prin- 
cipal figures of the Constitutional Con- 
vention. If ever a man lived up to his 
name, that man was Luther Martin. He 
was a protestant against British rule; 
then a protestant against the Federal 
Union; and, after being reconciled to the 
Union, he was, all during the latter part 
of his life, a relentless protestant against 
the governmental direction that Union 
took under the guidance of Jefferson and 
his followers, stigmatizing it once in a 
public letter, as “your Republic of dust 
and ashes.” 

Big, however, as Luther Martin loomed 
in the eyes and imaginations of his con- 
temporaries, his early life would be alto- 
gether unknown to us, were it not that 











*Anyone desiring to supplement this sketch 
with a comprehensive biography of its subject 
is referred to Justice Ashley M. Gould’s splen- 
did article in the Great American Lawyers 
series. 











he himself furnished a scanty autobiog- 
raphy in the last of five pamphlets that 
are as remarkable a series of documents 


as literature affords, being directed 
against a young man named Keene, who 
had eloped with the younger of his two 
daughters. From this source we learn 
that he was born at New Brunswick, 
New Jersey, in February, 1748; was edu- 
cated at what is now Princeton, and, soon 
after the completion of his education, 
removed to Maryland, where he taught 
school and studied law. In 1771 he was 
admitted to the bar. His success was 
considerable from the very beginning. 
This, however, was quite as much due to 
the providential demise, in rapid succes- 
sion, of three of the leading barristers of 
Somerset and Worcester counties, to 
whose practice he largely succeeded, as 
to his own abilities. With this auspicious 
beginning as a basis of operations, he 
soon established a reputation as one of 
the ablest and most redoubtable lawyers 
of Maryland and Virginia. He himself 
gives a reminiscence of his practice that 
strikingly illustrates both his success and 
the wonderful mastery of law and men 
that must have been his. At a criminal 
term of court at Williamsburg, Virginia, 
he tells us, he was counsel for ‘thirty 
criminals of whom twenty-nine were ac- 
quitted and the thirtieth, charged with 
murder, convicted of manslaughter. 


Soon after his admission to the bar, 
Martin married a daughter of the cele- 
brated Indian fighter, Colonel Cresap. 
It is the opinion of the writer, although 
it must be admitted that it is a theory 
never before advanced, to his knowledge, 
that this event shaped the whole course 
of Martin’s subsequent career. It is well 
known that Colonel Cresap was unjustly, 
but unintentionally, charged by Jefferson, - 
in his Notes on Virginia, with the mur- 
der of the family of the famous Indian 
Chief Logan, a crime that horrified the 
Western World. We can easily imagine, 
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therefore, the sentiments entertained by 
Colonel Cresap and his family towards 
the man who had fixed the iniquity of 
that atrocity on their name. These senti- 
ments would naturally be transmitted to 
Colonel Cresap’s son-in-law; and I be- 
lieve that an analysis of Martin’s political 
career will show 
that a consuming 
hatred of Jefferson 
was not only its 
dominant note, but 
also the one that 
shaped to a very 
great extent its 
whole tenor. Thus 
we behold him re- 
fusing to sign his 
name to the Con- 
stitution and spar- 
ing no effort to se- 
cure its rejection 
by his own state. 
Yet shortly after 
Jefferson returns 
from France and 
assumes the leader- 
ship of the Anti- 
Federalists, we 
find Martin a Fed- 
eralist of Federal- 
ists. But when 
Jefferson has Burr 
indicted for trea- 
son, this “Federal- 
ist bulldog,” as 
Jefferson has 
dubbed him, rushes 
to his defense, although Burr’s hands 
were imbued with the blood of Hamilton, 
the Federalist idol. Such inconsistencies 
in a man of Martin’s strength and deci- 
sion of mind can only be reconciled by 
some such controlling and absorbing pas- 
sion such as we have indicated. “As big 
a scoundrel as Tom Jefferson” was, we 
know, the severest stricture he could pass 
on any man. 

But whether this theory be true or 
not, there are other facts connected with 
Martin that do not rest on so speculative 
a foundation. Thus in 1778, he was ap- 
pointed attorney general of Maryland,— 
an office which he held continuously until 
1805. He was an ardent patriot and 
served in the Continental Congress dur- 
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ing the sessions of 1784 and 1785. As 
already mentioned, he was a member of 
the Constitutional Convention. Bitter as 
was his opposition to the Constitution, it 
served a very useful purpose, for to Mar- 
tin must, in a great measure, be given 
the credit for securing a proper represen- 
tation for the 
smaller states. It 
was his pungent 
criticism of this 
phase of the Vir- 
ginia plan that was 
probably _respon- 
sible for the adop- 
tion of the Connec- 
ticut Compromise, 
whereby the na- 
tional __ principle 
found expression 
in the House and 
the Federal in the 
Senate. As before 
observed, much as 
he strove to defeat 
the adoption of the 
Constitution, Mar- 
tin became a fiery 
Federalist after the 
Union was an ac- 
complished _ fact. 
As such, and as a 
vehement foe of 
Jefferson, we can 


From engraving. Courtesy of Mr. Albert Rosenthal well imagine that 


the opportunity of- 
fered by the de- 
fense of Samuel 
Chase was doubly welcome. When in 
1801 the party of Jefferson came into 
power, both in the executive and legis- 
lative departments, it found the Fed- 
eralists firmly intrenched in the third. 
The very last act of any consequence of 
that party was to create a number of 
new Federal judgeships, whose occupants 
were appointed by the President and 
confirmed by the Senate in the dying 
hours of the Adams administration. In- 
deed so narrow was the margin by which 
these gentlemen won their ermine, that 
midnight of March 3, when the Adams 
administration legally expired, surprised 
the Secretary of State making out com- 
missions by candlelight, and the next 
morning, it is said, there were found 
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upon his table, a number of such docu- 
ments which bore the President’s signa- 
ture, but which the Secretary had not had 
time to countersign. Out of this inci- 
dent grew the epithet “midnight judges,” 
which the followers of Jefferson de- 
risively applied to the new appointees. 
After so indecent an exhibition of par- 
tisanship on the part of their rivals, it is 
small wonder that the Democrat Repub- 
licans began their tenure of power ani- 
mated by anything but friendly feeling 
toward the judiciary. The reconstruc- 
tion of that department along Republican 
lines was soon heralded by its leaders as 
part of the party program. Judge Pick- 
ering was impeached, and, after a trial 
rightly denounced as “arbitrary, illegal, 
and infamous,” was removed from office. 
The party leaders then aimed much high- 
er. Samuel Chase, a justice of the Su- 
preme Court, was a Federalist first and 
a judge afterwards. His conduct in try- 
ing some of the cases that had arisen 
under the notorious Alien and Sedition 
Acts, notably the Callender Case, had 
been censurable in the extreme. Never- 


theless, his patriotism was undoubted, his 
ability unquestioned, and his honesty 


confessed by all. Elated by their easy 
victory in the Pickering affair, the Re- 
publicans in the House boldly impeached 
Chase. They were soon to learn, how- 
ever, that it was one thing to remove the 
maudlin Pickering, and quite another 
task to strip his silken robe from a mem- 
ber of the Supreme Court. It was Chase 
who had obtained for Martin the at- 
torney generalship of Maryland; and 
now in the hour of his need he turned to 
the latter for succor. Martin, confronted 
with the alluring prospect of feeding fat 
his ancient grudge and discharging an 
obligation at one and the same time, flew 
to his assistance, “shouting with school- 
boy fun,” as Professor Adams graphi- 
cally puts it, “at the idea of tearing Ran- 
dolph’s indictment to pieces and teaching 
the Virginia Democrats some law.” 
The preparations made for the trial 
were in keeping with its importance. Al- 
though soon to vanish under the influ- 
ence of Jeffersonian simplicity, the pomp 
and formality that was characteristic of 
the Federalist régime still held sway in 
the Senate. Therefore, one is not sur- 


prised to read of raised and crimson cov- 
ered desks for the Senators, of benches, 
adorned with green cloth, for the diplo- 
mats and members of the House, of spe- 
cially constructed boxes, draped in blue, 
for the contending counsel. The sessions 
of the trial were thronged, and its every 
development followed with the intensest 
interest. They had not proceeded far, 
however, before it was very evident that 
counsel for the impeachment were over- 
matched and that Martin was clearly the 
most audacious, the most thoroughly 
equipped, by far the most dangerous of 
their adversaries. Time after time he 
baffled and discomfited his opponents, 
and finally, by his masterly argument at 
the close, put the House managers, in- 
cluding the redoubtable John Randolph, 
to utter rout. 

Professor Adams, his usually facile 
pen sharpened no doubt by the opportu- 
ity of avenging somewhat the insults 
suffered by his distinguished forefathers 
at the hands of John Randolph, has 
forever rendered superfluous and pre- 
sumptuous any other description of Mar- 
tin’s argument. “Nothing,” to quote the 
most pertinent part of his celebrated ac- 
count, “can be finer in its way than Mar- 
tin’s famous speech. Its rugged and sus- 
tained force; its strong tenor, audacity, 
and dexterity; its even flow and simple 
choice of language free from rhetoric 
and affectation; its close and compulsive 
grip of the law, its good-natured con- 
tempt for obstacles put in its way,—all 
these signs of elemental vigor were like 
the forces of nature, simple, direct, fresh 
as winds and ocean.” 

Such a defense and such an argument 
made possible only one result. Despite 
the fact that the impeachment was prac- 
tically part of the party program, and 
that the Senate was overwhelmingly Re- 
publican, on only three of the eight ar- 
ticles could a majority be mustered 
against Chase, and on each of those three 
occasions the majority fell decidedly be- 
low the necessary two thirds. The Chase 
trial may justly be regarded as the 
culmination of Martin’s professional 
achievement. Trenchant and effective as 
his blade still proved itself in the future, 
it was never again quite so keen. 

Nevertheless, he soon had a chance to 





Luther Martin 17 


display his prowess on an even more con- 
spicuous field under circumstances al- 
most as stimulating. Aaron Burr, fallen 
from his high estate, discredited in the 
eyes of the vast majority of his country- 
men, and at once an object of detestation 
and fear to the national administration, 
was held at Richmond to answer to the 
charge of treason. What the trial of 
Verres was to Rome and that of Hast- 
ings to England, the trial of Aaron Burr 
at Richmond is to our own country. 
There, in battle array, were gathered 
Martin, Wirt, Edmund Randolph, Wick- 
ham, and Charles Lee. There, like a 
classic Roman transported from the for- 
um to try this one cause alone, presided 
the great Chief Justice. Above all there 
stood for trial, Aaron Burr, great soldier, 
greater lawyer, yet greater politician — 
ex-Senator, ex-Vice President, almost 
President, the slayer of Hamilton, the 
hated foe of Jefferson, the Don Juan of 
a hundred and one illicit gallantries—a 
man whose personality, at once sinister 
and grand, is unsurpassed by any in our 
annals in sheer power at one and the 
same time to repel and to facinate. 

Yet so great was the horror inspired 
by his supposed crime and so intense the 
animus entertained toward him by the 
partisans of Jefferson and Hamilton, 
who in their hatred of Burr found a 
single sentiment in common, that day 
after day of the trial dragged by without 
one competent jurvman being discovered. 
Finally Burr’s counsel determined: on a 
bold move. As if to proclaim by the very 
strongest proof their belief in their cli- 
ent’s innocense and his own consciousness 
of it, they called into the jury box twelve 
men who had particularly distinguished 
themselves by the frankness and violence 
with which they expressed their animos- 
ity. With such a jury awaiting but the 
slightest proof to pronounce him guilty, 
Burr’s trial proceeded. Its result is fa- 
miliar to everyone. The prosecution 
found themselves unable to prove any 
overt act on the part of Burr, and, under 
Marshall’s instruction, the doctrine of 
constructive treason was abolished for 
all time in this country as contrary to our 
fundamental law and our genius of gov- 
ernment. With their prejudice unshaken, 
however, by any of the developments of 


the trial, the jury returned a verdict of 
“not proved,” and in spite of Marshall’s 
instruction refused to change it to one 
of “not guilty,” so that the Chief 
Justice was compelled to take the mat- 
ter into his own hands and himself make 
the substitution. During the trial Mar- 
tin’s mastery of common-law precedents 
again and again proved invaluable to the 
defense. .It was also his argument that 
proved decisive on the point of the ne- 
cessity of an overt act. Needless to say, 
he took advantage of every possible op- 
portunity to inveigh against Jefferson. 
Thus, during the discussion relative to 
serving the President with a subpoena 
duces tecum in order to get possession of 
certain letters, he thundered: “He has 
let slip the dogs of war, the hell hounds 
of persecution, to hunt down my friend.” 
If the fact ever came to his knowledge, 
it must have been particularly gratifying 
to Martin to know that his abuse and 
energy so provoked Jefferson that he 
wrote to Hay, the district attorney, sug- 
gesting the advisability of indicting him 
as particeps criminis to Burr’s alleged 
treason. 

It would be far more pleasant to Mar- 
tin’s biographer to end here his chronicle, 
rather than to carry it on to its melan- 
choly conclusion. But it is a task which, 
invidious as it may be, must nevertheless 
be performed. Martin’s domestic life 
was most unfortunate. His beloved wife 
died in his early manhood, and his two 
daughters married unhappily and against 
his will. He seems always to have been 
of a convivial disposition; and, as the 
noonday of his life passed and afflictions 
came upon him, he became more and 
more addicted to the use of intoxicants. 
There is hardly a more striking example 
anywhere of the ravages of alcohol than 
the gradual but certain decay of Martin’s 
splendid faculties under its malign in- 
fluence, until finally the day came when 
he faced the world worn out in body and 
mind and wrecked in fortune. Then it 
was that, recalling his labor as attorney 
general of the state for over a quarter of 
a century, remembering his services in 
the Continental Congress and the Consti- 
tutional Convention, recollecting sadly 
but poignantly the day when the name of 
Luther Martin was synonymous with the 








































































































































































































epithet, “the most formidable of Ameri- 
can advocates,” the legislature of Mary- 
land passed that extraordinary resolution, 
without parallel in our history, whereby 
every lawyer in the state was required to 
pay an annual fee of $5, which was to be 
handed over to trustees to be used to sup- 
port Luther Martin. It redounds to the 
everlasting credit of the Maryland bar, 
and it demonstrates more than anything 
else the genius that could command such 
a tribute, that during the two years the 
law was in effect, only one protest was 
made against the payment demanded by 
it, and that protest was withdrawn before 
it gave rise to a suit that would have in- 
volved the determination of the constitu- 
tionality of the tax. After the repeal of 
this measure, Martin retired to New 
York, where he lived with and was sup- 
ported by Burr until his death in July, 
1826. It has been truly said that to no 
one could Webster’s summation of a 
lawyer’s life, that “he lived well, worked 
hard, and died poor,” be more correctly 
applied. 

Martin had none of the elocutionary 
grace of an advocate. He never tried 
to embellish his arguments with the ora- 
torical flourishes so successfully intro- 
duced by Pinkney and Wirt. Chief Jus- 
tice Taney tells us that his speeches were 
replete with digressions, were inorderly 
and abounded in vulgarisms, although 
Martin was an accomplished scholar. 
But we are also informed that, while he 
added much that could have been left 
unsaid, he never omitted anything that 
should have been said. That was the 
secret of his success and power. When 
he concluded a speech every phase of the 
subject had been considered, every argu- 
ment that could be adduced by either side 
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exhausted, and every nook and cranny of 
the law applicable completely explored. 
If, in the course of a trial, anything un- 
expected or puzzling should come up, 
then, if a precedent or a case existed on 
the point, Martin would almost invari- 
ably be on his feet, pouring forth from 
that retentive and wonderful memory of 
his, the facts upon which it was predi- 
cated and the principles which it laid 
down, and illuminating, by their aid, the 
matter in hand. Whatever might be his 
faults of speech and delivery, he knew 
the law; and it may well be doubted 
if, in his mastery of the law, Luther 
Martin has ever been excelled in this 
country. Others may have been able to 
clothe it in more pleasing guise, more ca- 
pable of evolving it where none existed 
before, more fertile in expedients, or 
more ingenious in argument, or superior 
to him in a thousand different ways, but 
when all is said and considered, for sheer 
knowledge of the law as it then existed, 
and for power to apply recognized prin- 
ciples to novel situations, Luther Martin, 
in full floodtime of his fortune, is very 
probably entitled to pre-eminence. And 
whatever may have been his faults and 
weaknesses, however much in many re- 
spects he may deserve our censure, still 
when we sum up his entire life, when we 
reflect upon his ability, his loyalty, his 
virility, and his uncompromising refusal 
to crook the supple knee in response to 
popular fancy or approval, he must be 
written as one of whom it can truthfully 
be said, ““He was a man.” 












The Medical Expert as Seen by 
the Trial Judge 


BY BURT JAY HUMPHREY 
County Judge of Queens County, N. Y. 


HERE is no doubt 

that in the minds 

of a great many 

people the testi- 

== mony of medical 

experts is looked 

upon with considerable dis- 

favor. It has been asserted, 

and reiterated, that murder- 

ers have been cheated of the 

just punishment for their crimes because 

alienists have discovered that, at the mo- 

ment of the commission of the crime, 

there was a period during which the 

murderer was incapable of comprehend- 
ing the nature of his act. 


Concerning alienists, it has frequently 
been asserted that if a murderer has suf- 
ficient financial responsibility he can com- 
mit almost any crime and later establish 
mental irresponsibility at the time it was 
committed. It is because of the repeated 
defenses of this character on the part 
of those who occupy high social positions 
that the average lay mind seems to be 
imbued with the idea that a long purse 
helps to discover a temporary mental 
aberration at a time when it will be most 
useful to one who has committed a seri- 
ous crime. 

It often happens that the sympathy of 
the reading public is entirely with the 
murderer, and a feeling of hostility cre- 
ated against the murderer. In other 
words, the murderer becomes a popular 
hero for having taken upon himself the 
responsibility of inflicting the death pen- 
alty if, perchance, a series of degrading 
indignities have been heaped upon the 
murderer. 

Probably the most pronounced case of 
recent years which expresses this idea is 
that of Harry Thaw. The consensus of 
opinion seems to be that that body of 


alienists who, at the time of his trial, pro- 
nounced him mentally irresponsible, 
were right, and that therefore his ac- 
quittal of the crime of murder for that 
reason was justified. The critical com- 
ment seems to justify and uphold those 
brave alienists who adhered to that de- 
termination. 

On the other hand, the thoughtful pub- 
lic view with disfavor the effort that was 
made, after his confinement in the hos- 
pital for the criminal insane, to help se- 
cure his release and turn him loose,—give 
him an opportunity to gather to himself 
new victims of his perverted instincts. 
His-isolation for the balance of his peri- 
od .of irresponsibility is now probably 
assured, and unless a cure can be effected, 
which is very improbable, doubtless no 
further harm will come to the innocent 
people because of his peculiar mental de- 
rangement. 

Under the laws of our state it is not a 
defense to a charge of murder that the 
one who was murdered was a person of 
bad character, or was one who had com- 
mitted an unpardonable sin; and so resort 
is frequently had to the claim that during 
a certain limited period the murderer 
was beside himself, and not accountable 
for his acts. 

The most recent and widely heralded 
example is the case of Mrs. De Saulles, 
whose trial took place in Nassau county 
only a few months ago. The proof of 
homicide was admitted and there were 
many circumstances to indicate that it 
had been carefully and deliberately 
planned. The trial disclosed a series of 
indignities and want of faithfulness on 
the part of the former husband of the 
accused which, to the minds of the 
alienists, culminated in an utter lack of 
consciousness upon her part of the nature 
of the act which she committed. 
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And then, too, it occasionally hap- 
pens that a clever criminal feigns insan- 
ity, simulates the conduct and behavior 
of a gibbering idiot or maniac, and there- 
by deludes celebrated alienists into the 
belief that their client is irresponsible 
for his acts. It is a matter of record 
that, after alienists have been convinced 
and have testified as 
to the lack of mental 
responsibility, the pa- 
tient has resumed his 
normal status and has 
himself made sport of 
the alienists whom he 
had called upon to as- 
sist him in escaping 
the responsibility of 
his acts. The most 
pronounced case, 
within my memory, 
of this feature of 
the work of alienists, 
was the case of the 
bank wrecker, Robin, 
formerly Robinovitch, 
who brazenly boasted 
of having deceived 
the most celebrated 
alienists in the state 
of New York. These, 
however, are the 
spectacular cases, and, 
because of their great 
prominence and the 
publicity that is given to them, the 
thoughtless public gets the idea that ex- 
pert alienist testimony is biased and un- 
reliable; and it is not at all unusual for 
a trial judge to hear the talesmen who 
are being examined as: to their qual- 
ifications to act as jurors in a particular 
case assert that they place no reliance 
whatever upon the testimony of alienist 
experts. 

Those of us who are sitting in the trial 
of cases and the hearings of proceedings 
from day to day, however, know that the 
opinions and conclusions of medical ex- 
perts are worthy of receiving, and do re- 
ceive, credence and consideration at the 
hands of trial judges, and that in the 
general run of cases in which medical 
testimony is offered the opinions of ex- 
perts called by litigants on both sides are 
not greatly at variance with each other. 


HON. B. J. 
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My chief experience in the hearing of 
medical testimony does not relate to the 
opinions of alienists, but is brought forth 
in the trial of civil actions to recover 
damages for personal injuries. In the 
trial of such an action the first ques- 
tion that is submitted to the jury is 
whether the defendant is responsible, 
through his _negli- 
gence, for the injuries 
which have been oc- 
casioned to the suing 
plaintiff. There is al- 
ways an issue of fact 
involved as to the 
question of liability. 
Our system of trial 
requires not only this 
question of liability to 
be submitted, but the 
extent of the liability 
as well. It is upon 
the question of the se- 
riousness, or lack of 
seriousness, of the in- 
juries sustained, that 
the medical expert is 
called in to give his 
opinion, either upon 
a hypothetical state- 
ment of fact or ‘upon 
a statement of fact 
based upon the evi- 
dence. It sometimes 
occurs that clever ex- 
amining counsel are able to place the 
medical expert in a rather ridiculous po- 
sition. To a large extent this is not at- 
tributable to a wilful desire upon the part 
of the one who is giving expert testimony 
to misrepresent the condition of the pa- 
tient, and thereby mislead the jury, but is 
rather due to the expert being thought- 
lessly led into a trap by a clever and 
adroit cross-examiner. 

Medical men are very busy, and they 
are frequently called to the witness stand 
and asked to testify, after being hastily 
summoned to court by telephone and 
without any opportunity to have the sub- 
ject-matter freshly brought to their 
minds by the counsel for the litigant in 
whose interest they are called. 

There is no denying the fact that cases 
are not as well prepared for trial as they 
might be, and in my judgment a lawyer 
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never should call an expert to testify in 
an accident case until the expert and the 
lawyer both thoroughly understand the 
symptoms and the ailments of the person 
injured, and the direction which the ex- 
amination is going to take. The em- 
barrassment which a medical man finds 
himself in is usually due to this misunder- 
standing between him and the litigant in 
whose interest he is called. 

The expert who becomes a partisan in 
behalf of his client or patient whom he 
has examined finds himself in deep water 
when being questioned by opposing coun- 
sel, who understands causes which pro- 
duce symptoms as well as, if not better 
than, the expert. 

One of the most difficult questions 
presented in this class of cases is the 
effect upon the nervous system of the 
person who has received the physical in- 
jury, and its duration. This varies so 
broadly with persons of different tem- 
peraments that a wide range is offered 
for the expression of opinion. But, with 
all the dispute and contention which 
grows out of a hotly contested trial, the 
opinions of the experts are not as far 
apart when critically examined as would 
at first appear. Many times the defend- 
ant’s counsel is so well satisfied with the 
testimony of a medical expert who has 
given testimony for his adversary, that 
no one is called to contradict any state- 
ment which the expert has made. 

General rules, which everyone recog- 
nizes, are controlling in a large majority 
of cases, and where new or unusual re- 
sults from an injury are sought to be 
established, the attorney and the physician 
should, for the purpose of aiding the 
court and jury in reaching a just deter- 
mination, have their theory so well de- 
veloped before the trial is undertaken 
that there is no chance that the lawyer 
proceeds upon one theory and the medical 
expert upon another. 

The family physician usually sees the 
patient before the medical expert is 
called in. At the time the former is 
called it is not infrequent that subjective 
symptoms only are apparent. 

There is no doubt that the shock ac- 
companying an accident, even where the 
outward and visible signs of injury are 
not pronounced, produces an effect upon 


the nervous system of the person injured 
which lasts for a considerable period of 
time, and in some instances results in 
a permanent disorder. 

The excitement and strangeness of the 
surroundings at a trial, and the rehearsal 
of the incidents connected with the acci- 
dent, have a tendency to aggravate the 
condition of a patient who has been in- 
jured. Indeed, I have witnessed several 
cases where the strain has been so great 
that a litigant has collapsed upon the wit- 
ness stand and been carried unconscious 
from the court room. A defending law- 
yer should seek to avoid such an inter- 
ruption in the progress of a trial, because, 
after liability is shown on the part of a 
defendant, such an incident is likely to 
aggravate the amount of damages which 
a jury would give to a plaintiff. 

The use of the X ray photograph is 
increasingly employed to illustrate and 
make clear the nature of subsurface in- 
juries. 

I almost overlooked mentioning the 
fact that occasionally it occurs that a 
plaintiff suing for injury seeks to attrib- 
ute evidence of a prior injury to the 
accident for which damages are sought. 

In the trial of an action there is a 
tendency upon the part of the plaintiff 
to magnify not only the injuries received, 
but the results which ensue from it, and 
this is not attributable to a dishonest in- 
tent upon the part of the plaintiff. There 
is likewise a similar inclination on the 
part of the defendant to minimize the 
injuries which the plaintiff has sustained. 
This inclination on the part of the liti- 
gants leads me to the conclusion that the 
seriousness of the injuries is likely to 
lie somewhere between the claim made 
by the plaintiff and that made by the 
defendant. 


In spite of all the criticisms I hear up- 
on medical experts during the progress 
of litigated cases, I am daily impressed 
with the honesty and sincerity of the 
opinions expressed by them concerning 
the condition of patients under their ob- 
servation. There is no other way avail- 
able to litigants of indicating to courts 
and juries the condition of the patients 
under their charge, except the system 
which is now in universal practice. 
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The advice I have offered to counsel, 
litigants, and experts is to overcome the 
tendency to exaggerate. When this in- 
clination is too highly developed it has 
a strong tendency to defeat the very pur- 
pose which it is intended to serve. The 
influence of ridicule upon the minds of 
jurors is a strong one, and if the situa- 
tion is so presented as to leave the case 
open to that accusation it may entirely 
defeat the plaintiff’s cause or the de- 
fendant’s defense. 

In these observations which have come 
to me after long experience in the trial 
of cases in which the opinions of experts 
form a necessary part of the subject- 
matter of plaintiffs’ causes of action and 


defendants’ defenses, I am _ persuaded 
there is no system which can be devised 
which has not its imperfections or the 
opportunity of working a grave wrong. 
The cases in which there is a deliberate 
attempt to utterly deceive are so rare as 
to be almost negligible. That they do 
sometimes occur is apparent to every 
judge who is sitting in trials where tes- 
timony of this character is received. 


Whenever an effort to deceive is at- 
tempted, the alertness of the trial judge 
usually prevents a miscarriage of justice. 
—Paper read before the Society of Med- 
ical Jurisprudence of New York, April 
8, 1918. 
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Right to Sue in Forma Pauperis 


That the common-law courts had power to remit fees on petition in forma 


pauperis is held in the California case of Martin v. Superior Ct. 168 Pac. 
135, annotated in L.R.A.1918B, 313, which further holds that general statutes 
and court rules requiring prepayment of fees do not destroy the common-law 
right to sue in forma pauperis; nor does express legislative authority to sue 
in forma pauperis in justice’s court without such authority to sue in any other 
court destroy the common-law right to sue in such form in other courts. 

At common law there is no power to award costs for or against either 
party to an action. Power in this regard rests upon statutory authority. 
Since neither party at common law was entitled to recover costs, neither 
party was entitled to have the other furnish security for costs. The parties, 
however, were required to pay certain court fees as a condition to the right 
to commence and maintain an action, and, apparently for the purpose of 
absolving poor persons from the necessity of paying such fees as a condition 
to the commencement and maintenance of an action, there was enacted the 
Statute of 11 Hen. VII. chap 12, the title of which was, ““A Means to Help 
and Speed Poor Persons in Their Suits.” By the terms of this statute, upon 
the proper showing being made, a person might prosecute an action in forma 
pauperis, and where he thus prosecuted the action, it was not necessary for 
him to pay the court expenses, nor could the costs be assessed against him 
if he failed in the action. 

There is authority for the holding that this statute was nothing more than 
confirmatory of the common law; and this is also the doctrine of the foregoing 
case. 
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Expert Testimony to Disprove 
Alleged Will 


S WILLS may be sus- present, but he not appearing, and she 
tained in spite of the being very tired, the matter was post- 
adverse testimony of poned. Her husband survived her nine 
: the attesting witnesses days and nothing was heard of any will 
| publish and declare } (L.R.A.1916C, 1219), until after his death, when Shaffer, one 

ths toheny het will |} so they may be over- of the chief beneficiaries, took a pre- 

ft tacexeenter\| thrown against the fav- tended will of Mrs. Baird to the probate 

=—<—— orable testimony of judge who stated that the will “wasn’t 

such witnesses. Thus, in the recent case worth a damn,” to which Shaffer replied, 
of Baird v. Shaffer (1917) 101 Kan. ‘Maybe I have the wrong will.” The 
585, 168 Pac. 836, L.R.A—, —, the probate judge said, “For God’s sake, you 
Kansas Supreme Court affirmed a judg- haven’t got another one, have you?” 
ment in favor of those contesting the Shaffer replied, “Yes, I got one up home, 
alleged will of Mrs. Mary A. Baird andI will go and get it.” That pretend- 
where the three attesting witnessés tes- ed will never afterwards appeared, and 
tified to the execution of the will. It the one contested was another document, 
appears that some four months after though Shaffer denied the incident and 
the date of the alleged will and about swore that the first instrument he pre- 
two weeks before she died Mrs. Baird sented to the probate judge was the one 
sent for friends to whom: she said that in issue. There was evidence that one 
she had no will and that she desired of the attesting witnesses stated privately 
to make one, stating to them the disposi- that the alleged will was a “frame-up,” 
tion she wished to make of her property, and the principal beneficiaries in the al- 
which was quite different from that in leged will were shown to have been 
the alleged will. She wished a certain strongly disliked by Mrs. Baird. There 
person, who had been sent for, to be were submitted to the jury photograph- 
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PHOTOGRAPHIC EXHIBIT IN BAIRD CASE. 


The last three are genuine and admitted signatures of Mrs. Baird. 
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ically enlarged copies of genuine signa- 
tures of Mrs. Baird and of the signature 
to her purported will. The court on 
appeal states that “the difference between 
the admittedly genuine signatures and the 
signature to the will was so obvious that 
any juryman—any layman of common 
intelligence and ordinary capacity for ob- 
servation—would readily discover it.” 
There was in addition much expert and 
opinion evidence that the signature to 
the alleged will was not that of Mrs. 
Baird. 

It was held that the trial court correct- 
ly instructed the jury that “the testimony 
of an expert witness is to be considered 
and weighed, not exclusively, but as and 
with the other evidence like any other 
testimony, and should receive just such 
weight and credit as the jury deem it 
entitled to when weighed in connection 
with all the other. evidence, including the 
circumstances ; and as to whether or not, 
when so taken and considered in connec- 
tion with the other evidence, it is justly 
of sufficient weight to establish or dis- 
prove any matter, if any, sought to be 
so established or so disproved, is for the 
jury to determine.” 

The court said, inter alia: 


“The testimony of attesting witnesses to a 
will may be overcome by any competent evi- 
dence. Ginter v. Ginter, 79 Kan. 738, 101 
Pac. 634, 22 L.R.A.(N.S.) 1024 (syl. J 5); 
2 Wigmore, Ev. §§ 886, 1514. Such evidence 
may be direct, or it may be circumstantial; 
and expert and opinion evidence is just as 
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competent as any other evidence. Indeed, 
where the signature to a will is a forgery, and 
where the attesting witnesses have the hardi- 
hood to commit perjury, it is difficult to see 
how the bogus will can be overthrown except 
by expert and competent opinion evidence tend- 
ing to show that the pretended signature is 
not that of the testator, but spurious. The 
rule contended for by appellants would fre- 
quently baffle justice and give judicial coun- 
tenance to many a high-handed fraud.” 

It will be observed that, exclusive of 
opinion or expert testimony on hand- 
writing, the facts make a strong case 
against the will. The decision there- 
fore is not authority for the proposition 
that a will may be rejected against the 
testimony of the attesting witnesses on 
expert and opinion evidence of hand- 
writing alone, though the passage just 
quoted from the court’s opinion possibly 
indicates that the Kansas court is in favor 
of such a proposition. 

This seems to be the first case of record 
in Kansas where a will was set aside on 
the ground that the ee thereto was 
a forgery. 

The appellants were represented by 
Mahin & Mahin, Rice & Rice, and Reli- 
han & Relihan, while tC. Uhl & Son 
all of Smith Center, Kansas, appeared 
for the contestants and appellees. 

The original photograph, from which 
the illustration accompanying this article 
was reproduced, was made by J. C. 
Shearman, Examiner of Documents, of 
Wichita, Kansas, who testified in the case 
as an expert upon handwriting. 





The Right to Engage in Business 


BY ALMOND G. SHEPARD 


[Ed. Note—This article on the right to engage in business is written from the point of view of 
unfair business methods; hence the subject is considered only as it is presented with reference to the 
question as to whether or not the right to engage in business or actually engaging in business may 


amount to an unfair business method.]} 


RDINARILY, of 
course, where no 
law is violated, an 
individual may 
make such use of 
- his money or capi- 
tal as his judgment, 
whim, or fancy may 
dictate, without 
thereby rendering 
himself liable to 
others who may 
suffer injury there- 

e from. In determin- 
ing the rights of individuals in this 
respect, the test is whether the right ex- 
ercised is absolute or qualified. 

In this regard it is to be noted that an 
individual has certain privileges or rights 
which he may lawfully exercise. Some 
of these rights are absolute in the sense 
that the exercise of the right does not 
render the party exercising the same 
liable to persons injured thereby, with- 
out reference to the motive inspiring 
the act. For the courts will not inquire 
into the motive of the act. Other rights 
which an individual may exercise are 
qualified in the sense that the exercise 
of the right may render him liable to 
persons injured thereby. The courts will 
inquire into the motive of a person in 
the exercise of qualified rights or privi- 
leges, and, if the object is maliciously 
to injure another, the wrongdoer will be 
held responsible for the injury thus in- 
tentionally inflicted. Or, as stated in an- 
other form, if a qualified right is exer- 
cised for the malicious purpose of injuring 
another, and not to advance the legit- 
imate and proper interests of the person 
exercising tHe same, the latter is liable 
for the injury thus occasioned the person 
against whom his malice is directed.? 
The term “malice” as used in this con- 
nection is used in the sense of a lack 


or failure of justification,—the act will 
be deemed to be malicious unless the pur- 
pose was to advance the interests or wel- 
fare of the acting party. In thus dis- 
tinguishing between the exercise of an 
absolute and a qualified right, the courts 
make a very careful distinction between 
liberty and license. The unrestricted 
liberties and privileges of the individual 
extend no farther than the right to enjoy 
freedom of action to promote his own 
welfare without unnecessarily interfer- 
ing with the property rights and privi- 
leges of others. He cannot inflict wanton 
injury to the property of another merely 
to “feed fat the ancient grudge,” and es- 
cape liability for the injury inflicted upon 
the ground that he was merely in the 
exercise of a right or privilege incident 
to citizenship, or the ownership and en- 
joyment of property, if the act com- 
plained of was in the exercise of a quali- 
fied right. 

On the other hand the individual has 
certain rights or licenses expressly 
granted to him, and, in the exercise of 
these, his motive is immaterial, for even 
the malicious exercise thereof will not 
render him liable to the person against 
whom the right is exercised. Without 
undertaking to enumerate these licenses 
or privileges, as illustrative thereof ref- 
erence may be made to the right to en- 
force a cause of action. It matters not 
how malicious may be the motive actu- 
ating the plaintiff in enforcing a cause of 
action, he cannot be held liable to the 
defendant by reason thereof.2 Of course 
this general statement takes no account 





1See note in 29 L.R.A.(N.S.) 869, for dis- 
cussion of the basis of distinction between 
absolute and qualified rights as affecting the 
right to inquire into the motive. 

2 Buck v. Latham (1910) 110 Minn. 523, 126 
N. ra 278, compare with Tuttle v. Buck, infra,. 
note 9. 
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of questions relative to liability for malli- 
cious attachment, etc. 

In this article we are not particular- 
ly concerned with questions relative to 
the enjoyment or exercise of absolute 
rights or privileges, except to determine 
whether engaging in business is in the 
exercise of an absolute or qualified right 
or privilege, for this is the test of lia- 
bility for injury caused by engaging in a 
business. 

As pointed out, generally the enjoy- 
ment of the privileges and incidents of 
the right of property or liberty is quali- 
fied to the extent of protecting others 
in the enjoyment of similar and equal 
rights, the right of the individual in the 
exercise of these privileges being quali- 
fied and restricted to the extent necessary 
to protect others, from malicious inter- 
ference with the exercise and enjoyment 
of similar rights. Thus, the right of an 
individual may be qualified and restricted 
by rendering him liable for loss due to 
the wanton and intentional interference 
with the property of another by the ma- 
licious exercise of a right or privilege. 
As, where a right or privilege is exer- 
cised for the malicious purpose of injur- 
ing another in his property, and not to 
advance the legitimate interests of the 
exerciser. Where the liability of an in- 
dividual is asserted upon this ground, 
and malice is shown, liability may only 
be avoided by justifying the act; that is, 
by showing that the injury resulted in 
the bona fide exercise of a right or priv- 
ilege for the purpose of advancing or 
promoting the interests of the exerciser. 
Where thus raised every case of justi- 
fication reduces itself to the question how 
far the rights exercised by a particular 
individual will be interfered with in or- 
der to protect others in the bona fide ex- 
ercise of similar rights. 

In a leading case upon this point it 
has been declared that “legal justifica- 
tion would not exist when the act was 
merely done with the intention of caus- 
ing temporal harm, without reference 
to one’s own lawful gain or the lawful 
enjoyment of one’s own rights. The 
good sense of the tribunal which had to 
decide would have to analyze the circum- 
stances and to discover on which side 
of the line each case fell. But if the 


real object were to enjoy what was one’s 
own or to acquire for one’s self some 
advantage in one’s property or trade, and 
what was done was done honestly, peace- 
ably, and without any of the illegal acts 
above referred to, it could not, in my 
opinion, properly be said that it was done 
without just cause or excuse.” ® 

Whether a right is absolute or quali- 
fied may properly depend upon the pur- 
pose intended to be subserved thereby 
and the result to be obtained. Without 
undertaking to point out specifically 
rights which are absolute or qualified, it 
may be. confidently asserted that “a man 
in trade has a right in his fair chances 
of profit, and he gives up time and cap- 
ital to obtain it.’* The enjoyment of an 
established busiriess is a property right, 
and no man is privileged maliciously to 
injure another in his property. An in- 
jury of this character cannot be justified 
merely on the ground that it was in the 
exercise of some right of property or 
privilege of freedom. The general rule 
supporting this doctrine has existed for 
so long a time that both the soundness 
and the wisdom of the rule may be said 
to be so fully established as to be beyond 
the possibility of successful attack.® 

For example, early in the 17th century 
the question was presented to the court in 
the form of an action by the owner of a 
duck decoy against an adjoining land- 
owner to recover damages due to the ma- 
licious act of the latter in shooting upon 
his own land near to this duck decoy, and 
for the malicious purpose of frightening 
away the ducks therefrom. It was held 
that the trapping of ducks by the decoy 
was a kind of a trade, and recovery could 
be had for maliciously interfering with 
the exercise thereof. In reaching this 
conclusion Holt, Ch. J., declared that 
where a fraudulent or malicious act is 
done to the occupation, profession, or 
way of getting a livelihood an action lies, 
but if a man does damage by using the 


3 Mogul S. S. Co. v. McGregor, L. R. 23 
Q. B. Div. 598. : 


#Hannam v. Mockett (1824) 2 Barn. & C. 
934, 107 Eng. Reprint, 629, 4 Dowl. & R. 518. 

5Notes in 62 L.R.A. 673, and 22 L.R.A. 
(N.S.) 1224. 


6 Keeble v. Hickeringill, 11 East, 574, 103 
Eng. Reprint, 1127. 
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same employment or trade, no damage 
will lie. 

In none of the cases heretofore re- 
ferred to was there presented the specific 
question here raised, as to whether or 
not maliciously engaging in business 
merely to injure or destroy the estab- 
lished business of another may amount to 
an unfair business method, rendering the 
wrongdoer liable for the injury result- 
ing to the business he intended to injure. 
The question is whether the right to 
engage in business is merely co-ordinate 
with the right to be protected in a busi- 
ness from malicious interference by 
others. Notwithstanding the general 
rule that a person is at liberty to invest 
his capital in any lawful or legitimate 
enterprise, if the investment is by way of 
engaging in a business, and this consti- 
tutes an interference with the business 
of another with consequent loss, and the 
business was engaged in for the mali- 
cious purpose of injuring another in his 
business or trade, rather than to promote 
the legitimate interest of the wrongdoer, 
such interference is actionable. 

In a recent case,’ the rule is thus 
stated: “Everyone has the right to es- 
tablish and conduct a lawful business, 
and is entitled to the protection of or- 
ganized society, through its courts, when- 
ever that right is unlawfully invaded. 
Such right existing, the commission of 
an actionable wrong is established against 
anyone who is shown to have intention- 
ally interfered with it, without justifi- 
able cause or excuse. To establish justi- 
fication, it. must be made to appear not 
only that the act complained of was oth- 
erwise lawful and performed in a law- 
ful manner, but likewise that it had some 
real tendency to effect a reasonable ad- 
vantage to the doer of it. But, in order 
to determine the reasonableness of such 
act, it must be considered from the stand- 
point of both parties, with a view to as- 
certaining whether the defendant has 
acted merely in the due exercise of his 
own right to carry on business for’ him- 
self. If this be found in his favor, while 
he may have done the plaintiff harm, he 
cannot be adjudged to have done an in- 


7 Hutton v. Watters, 132 Tenn. 527, 179 
ar 134, Ann. Cas. 1916C, 433, L.R.A.1916B, 
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jury in the legal sense; that is, a wrong- 
ful act in violation of the legal right of 
another.” 

Speaking to the same effect in a recent 
Iowa case,’ it is said that “every man 
has the legal right to advance himself 
before his fellows, and to build up his 
own business enterprises, and to use all 
lawful means to that end, although in 
the path of his impetuous movements he 
leaves strewn the victims of his greater 
industry, energy, skill, prowess, or fore- 
sight. But the law will not permit him 
to wear the garb of honor only to de- 
stroy. The law will not permit him to 
masquerade in the guise of honest com- 
petition solely for the purpose of injur- 
ing his neighbor. The law will not per- 
mit him to simulate that which is right 
for the sole purpose of protecting him- 
self in the doing of that which is pal- 
pably wrong. 

“It is said that a man cannot be called 
to answer for doing that which he 
has a right to do, no matter what the 
effect of the doing may have upon others, 
and no evil motive can make an act 
wrong, the doing of which is within the 
rights granted by law. But the question 
still stands, Is he within his legal right 
when he simulates honest competition. 
not to advance himself or his own in- 
terests, but for the sole purpose of in- 
flicting injury upon his neighbors? It 
is said the law deals only with externals ; 
but the law ought not to be blinded by 
the lion’s skin. It may be that expressed 
malice in the doing does not, of itself, 
make the wrong; but malice is implied 
in the very act of doing, and therefore 
the act itself is wrong.” 

The foregoing cases in principle sus- 
tain the liability for maliciously injuring 
the business of another by engaging in 
a competing business for that purpose. 
They do not, however, present this pre- 
cise state of facts. The leading case in 
which the point was specifically presented 
is Tuttle v. Buck.® In this case a man 
was held liable to a barber for loss to the 
latter due to the act of the former in 





8 Boggs v. Duncan-Schell Furniture Co. 163 
Towa, 106, 143 N. W. 482, L.R.A.1915B, 1196. 
8107 Minn. 145, 131 Am. St. Rep. 446, 119 
S. 946, 16 Ann. Cas. 807, 22 L.R.A.(N.S.) 
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maliciously establishing a competing bar- 
ber shop for the primary purpose of in- 
jury and destroying the business of the 
competing party. In sustaining the lia- 
bility of the wrongdoer the court said 
that “when a man starts an opposition 
place of business, not for the sake of 
profit to himself, but regardless of loss to 
himself, and for the sole purpose of 
driving his competitor out of business, 
and with the intention of himself retir- 
ing upon the accomplishment of his ma- 
levolent purpose, he is guilty of a wan- 
ton wrong and an actionable tort. In 
such a case he would not be exercising 
his legal right or doing an act which can 
be judged separately from the motive 
which actuated him. To call such con- 
duct competition is a perversion of 
terms.” 

A similar conclusion was reached in™ 
Dunshee v. Standard Oil Co. in which 
the Standard Oil Company was held lia- 
ble to respond in damages for loss to a 
retail oil dealer due to the former en- 
gaging in a competing retail oil business 
for the malicious purpose of injuring and 
destroying the other’s retail oil business 


~ 10152 Iowa, 618, 132 N. W. 371, 36 LRA. 
(N.S.) 263. 
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and intending to cease such business as 
soon as this purpose was accomplished. 
While few in number, the authorities 
by their sound reasoning and by resting 
their decisions, as they do, upon long- 
established rules of law, may be said 
fairly to establish the doctrine that the 
right to engage in a business is qualified 
and not absolute. And that engaging 
therein for the malicious purpose of in- 
juring or destroying the business of an- 
other may constitute an unfair business 
method and render the wrongdoer liable 
for the intentional loss he thereby inflicts. 
Even where an individual engages in 
business for the primary purpose of pro- 
moting his own interests and welfare, 
there are limits to his activities for the 
purpose of securing trade by diverting to 
himself the trade of competitors. In a 
subsequent article, it is intended to take 
up this matter with reference to the ques- 
tion as to when, if at all, one may, by his 
mode and manner of advertising, be 
guilty of unfair business methods. 
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, HE purpose of this 
\ article is to set 
| forth briefly in 
/ their order the 
most important 
. steps taken in the 
execution of the 
Selective Draft Law, viewing the whole 
subject from purely a legal standpoint 
and omitting all matters involving con- 
stitutional questions. 

The draft “shall be based upon liabil- 
ity to military service of all male citizens, 
or male persons not alien enemies who 
have declared their intention to become 
citizens, between the ages of twenty-one 
and thirty years, both inclusive, and shall 
take place and be maintained under such 
regulations as the President. may pre- 
scribe not inconsistent with the terms of 
this Act.” (§ 2.) The primary liability 
thus declared is absolute and without re- 
gard to place of residence. The principle 
of draft is involuntary or enforced mil- 
itary service, and rests upon the propo- 
sition that it is the highest duty of every- 
one to serve his country in time of need. 

Under the Act, the powers are divided 
between the President, on the one hand, 
and local and district boards, on the 
other. It being impossible for the Presi- 
dent to personally perform all the duties 
conferred upon him, and Congress hav- 
ing opened up a large field from which 
he was authorized to draw assistants, he, 
thereupon, created the office of Provost 
Marshal General and placed therein the 
Judge Advocate General of the Army, 
who, with the necessary assistants and 
departments, and in conjunction with the 
local and district boards, was charged 
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with the execution of the Act under his 
(the President’s) control through the 
Secretary of War. 

The Rvetanetien:—ie view of the 
fact that the county is the principal minor 
unit of political administration, and that 
the people have long since been accus- 
tomed to present themselves at their re- 
spective voting places to vote, the county 
was selected as the basic working unit, 
and the local electoral machinery was 
used as far as possible. The county or- 
ganizations were placed under the state 
headquarters and these various head- 
quarters were supervised by the Provost 
Marshal General. On the morning of 
June the 5th, 1917, a perfectly co-ordi- 
nated system, completely supplied with all 
the necessary blank forms and rules, stood 
ready for the task. On the evening of 
that day practically the entire male popu- 
lation of the United States between the 
ages of twenty-one and thirty had been 
registered, and within forty-eight hours 
the returns in Washington were 90 per 
cent complete. Report of the Provost 
Marshal General, December 20, 1917. 

Apportionment of Quotas and Alloca- 
tion of Credits.— The Act declares that 
notwithstanding the exemptions each 
state, territory, and the District of Co- 
lumbia shall be required to supply its 
quota in the proportion that its popula- 
tion bears to the total population of the 
United States. For the purpose of ap- 
portioning the quotas there was added to 
the total number of men 687,000 to be 
raised by the first draft; 164,292 who 
were in the military service as members 
of the National Guard on April 1, 1917; 
183,719 who entered the National Guard 
during the period from April 2 to June 
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30, 1917; and 117,974 who had entered 
the service as members of the Regular 
Army during the last-named period, mak- 
ing a total of 1,152,985. And it was 
upon this basis that each state and terri- 
tory was required to furnish its propor- 
tion after having been given credit for 
all of the men who had entered the serv- 
ice in this manner. 

The National Drawing.— Approxi- 
mately 10,000,000 men were registered ; 
687,000 were needed in the first call. 
The 10,000,000 could not all be exam- 
ined. “Since all registered men stand in 
an equality of right and duty, the ques- 
tion of priority can only be determined 
by lot or drawing.” There were 4,557 
local boards or “groups.” In each group 
every registration card had a red ink 
number written on its face running in 
a series from one to the number corre- 
‘sponding to the greatest number in the 
group. These cards had been so handled 
that there was no chance of any man’s 
number being changed without detection. 
One group of numbers, from 1 to 1,000, 
and a second group from 0 to 9, had been 
carefully imprinted on opaque slips of 
paper, black on one side, counted and 
checked. Each of these slips had been 
put inside of capsules with the black side 
out. The capsules containing the num- 
bers from 1 to 1,000 were counted into 
jars of 100 each. The contents of the 
jars on the day of the drawing were de- 
canted into a large glass receptacle where 
they were thoroughly stirred by a blind- 
folded man and another blindfolded man 
drew them out one at a time. This 
process continued until all the capsules 
were drawn out, when immediately there- 
after the drawing of the numbers from 
0 to 9 took place for the purpose of de- 
termining the order in which the “thou- 
sands” should appear on the list. It was 
in this manner that each registrant was 
given his “order number.” This draw- 
ing took place in Washington on July 20, 
1917, after careful preparation which 
closed every possible avenue through 
which political or social favoritism might 
gain an entrance.—Report of the Provost 
Marshal General. 

The Powers of the President and the 
Jurisdiction of Local and District Boards 

in Respect to Selecting Registrants for 





Case and Comment 









Service.— The President is authorized to 
exclude or discharge from the selective 
draft, “or to draft for partial military 
service only from those liable to draft,” 
among others, county and municipal offi- 
cers; customhouse clerks; persons em- 
ployed by the United States in the trans- 
mission of the mails, “and such other 
persons employed in the service of the 
United States as the President may desig- 
nate;” those in status with respect to 
persons dependent upon them for sup- 
port which renders their exclusion ad- 
visable; and persons engaged in indus- 
tries, ifcluding agriculture, as in the Act 
provided. 

Local boards have, under the Act, ex- 
clusive original jurisdiction to hear and 
determine, in the first instance, any and 
all questions touching any and all claims 
for exclusion or discharge, except claims 
presented by persons engaged in indus- 
tries and agriculture. District boards 
have the power to review on appeal, and 
affirm, modify, or reverse any final deci- 
sion of any local board within their re- 
spective territorial jurisdiction, and ex- 
clusive original jurisdiction to hear and 
determine any and all questions or claims 
for including or excluding from the draft 
presented by or on behalf of persons en- 
gaged in industries and agriculture. As 
no exemption shall continue when a cause 
therefor no longer exists, local and dis- 
trict boards have the power, and it is 
their duty, to revoke or modify, upon the 
proper showing, any certificate of exclu- 
sion or discharge issued by them. The 
decisions of district boards are final un- 
less they are modified or reversed by the 
President. Each claim in every in- 
stance must be substantiated and tried 
separately in accordance with rules and 
regulations prescribed by authority of the 
President. 

It was obvious from the very begin- 
ning that the preparation of the rules and 
regulations for the government of these 
tribunals, prescribing the mode and man- 
ner of presenting claims for exemption, 
determining the nature, kind, and char- 
acter of evidence required to prove the 
competent facts in order to substantiate 
such claims, construing the many impor- 
tant and controlling words, phrases, and 
clauses of the Act, and pointing out the 
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course to be pursued in reclassifying 
registrants upon a change of status, was 
a great undertaking, requiring the exer- 
cise of a “broad and well-informed 
industrial statesmanship” and a clear in- 
sight into the social and economic con- 
ditions of the country, as every home and 
line of endeavor would be affected in one 
way or another. Furthermore, it was 
realized that the people of the United 
States had enjoyed for more than half 
a century an uninterrupted peace, except 
the little “tilt” with. Spain in 1898, the 
“brush” with the Filipinos, and the “rip- 
ple” on the Mexican wave; that they 
were accustomed to think and act for 
themselves ; that they as a whole did not 
fully understand and appreciate the seri- 
ousness of the emergency ; that they were 
amateurs in the art of war; and that 
above all, as armies had to be raised and 
the essential industries maintained, “an 
economic balance had to be struck and 
maintained between the military and in- 
dustrial needs of the Nation.” So the 
Provost Marshal General announced as 
the “guiding star” for all concerned that 
“it is the Nation solely that must be sub- 
served, and that the interest of individ- 
uals or associations of individuals cannot 
be considered as such.” Or, ir other 
words, no exemption from the draft 
should be granted upon any considera- 
tion to any individual, but solely from 
the standpoint of the national interest. 
Now, has this principle been followed? 
In pursuing this inquiry, it is well to 
bear in mind the difference between. the 
status of those registrants who are en- 
titled as of right under the Act to exerip- 
tion and those whom the President is.au- 
thorized to exclude from the draft. The 
most important in each. group will be 
considered in their order. 

(A) Section 4 of the Act provides 
“that the officers, legislative, executive. 
and judicial, of the United States and of 
the several states, territories, and the 
District of Columbia, regular or duly or- 
dained misters of religion, a 
shall be exempt from the selective draft,” 
and that conscientious objectors shall not 
be required to serve in combatant forces. 

The word “officers” was construed to 
mean “any person holding a legislative, 
executive, or judicial office created by 
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the Constitution or laws of the United 
States, or any of the several states or 
territories.” This rule is too broad, as 
it may be stated that generally all county 
and municipal offices are created by the 
Constitutions or statutes of the several 
states and territories. The rule must be, 
and I understand has been, limited to 
Federal, state, and territorial officers, as 
distinguished from county and municipal 
officers. The Provost Marshal General 
prepared a list of “Federal officers” and 
instructed local and district boards that 
“state officers” must be determined by 
reference to local law. If the “list” of 
Federal officers contains positions which 
do not come within the meaning of the 
word “officers,” it is understood that the 
persons holding such positions come 
within the class of “such other persons 
employed in the service of the United 
States.” In order to be relieved from 
the primary liability to military service, 
each of such officers is required to file 
or cause to be filed with his respective 
local board a claim of exemption, and 
within ten days thereafter present an affi- 
davit made by himself stating the name 
and description of his office and the date 
he was elected or appointed and when his 
term expires, together with such other 
evidence as the board may require. 

“Regular or duly ordained ministers of 
religion” are those only who as their 
customary vocation preach and teach the 
principles of religion of a church, a re- 
ligious sect or organization established 
on the basis of a community of faith and 
belief of which they are members. The 
words, as construed by the Provost Mar- 
shal General, do not include even a per- 
son who has been duly ordained, unless 
such person regularly, as a vocation, 
preaches and teaches the principles of 
religion and administers the ordinances 
of public worship as embodied in the 
creed of his church, sect, or organization. 
A claim for exemption based upon this 
ground must be substantiated by the affi- 
davits, presented within the prescribed 
time, of the registrant and two heads of 
families, members of the same church 
and residing within the jurisdiction of 
the local board, setting forth in detail 
the essential facts. 

The “conscientious objector,” in order 
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to evade active military service, must 
establish by his own affidavit and that 
of the clerk or minister that he is a mem- 
ber in good faith and in good standing of 
a well-recognized religious sect or organ- 
ization organized and existing May 18, 
1917, and whose then existing creed or 
principles forbid its members to partici- 
pate in war in any form, and that his 
religious convictions are against war or 
participation therein. 

(B) No registrant in this group is en- 
titled as of right to exemption. The Act 
does not specify what county and munic- 
ipal officers, customhouse clerks, and mail 
clerks are to be excluded from the draft; 
nor just what facts and circumstances 
will justify the discharge of a registrant 
on the ground that he has persons de- 
pendent upon him for support, or that he 
is engaged in industries or agriculture. 
These matters were left to the discretion 
of the President, in order to enable him 
to perform the high duties assigned to 
him in the manner most beneficial to: the 
cause in which the Nation is engaged. 
Let the end be within the scope of the 
Act, and all rules, regulations, and con- 
structions, which are adapted to that end, 
which are not prohibited, but consistent 
with the letter and spirit of the Act, 
viewed in the light of existing conditions, 
will have the approval of the bench and 
bar throughout the entire country. The 
wide discretion here given carries with 
it the corresponding responsibilities 
which must necessarily fall upon the 
Provost Marshal General, the President’s 
administrator. Little do the people care 
about the county and municipal officers, 
customhouse and postoffice clerks, but 
they are vitally concerned about the per- 
sons with families to care for and those 
who are engaged in the production of 
supplies, including food products. 

It was decided to exclude from the 
draft only those county and municipal 
officers who have been elected by popu- 
lar vote and whose unexpired terms may 
not be filled by appointment. These offi- 
cers bear quite a different relation to the 
people than those whose terms may be 
filled by appointment, whether they be 
elected by the qualified electors or ap- 
pointed by the duly constituted authori- 
ties, although such might be a distinction 
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without difference in so far as the officer 
is concerned. 

Before a customhouse clerk or person 
employed in the transmission of the mails 
can be excluded, he must prove by the 
affidavit of the collector or the deputy 
collector, or by the affidavit of the post- 
master or some appointee of the Presi- 
dent or the Postmaster General, as the 
case may be, that he is necessary to the 
effective administration of the service, 
and that he cannot be replaced without 
substantial material loss of efficiency in 
such administration. 

The Act authorizes the exclusion of 
registrants from the draft on the ground 
of dependency, where such action ap- 
pears to be “advisable.” In the old 


regulations the word “desirable” is used. 


The two words may not be, strictly 
speaking, synonymous, or interchange- 
able, yet, for practicable purposes in the 
administration of the Act, they are equiv- 
alent. It was held that dependents in- 
clude only wives, children, widowed 
mothers, aged and infirm parents, and 
orphan brothers and sisters under sixteen 
years of age; that the means of sup- 
port must be’ mainly produced by the 
labor of the registrant; that the labor 
may be either physical or intellectual, 
that is, professional, mechanical, com- 
mercial, or agricultural, or one in com- 
bination with any other; and that the 
boards may well conclude that a marriage 
recently hastily consummated by a reg- 
istrant after he has been called for ex- 
amination to determine his fitness for 
service did not create a status of de- 
pendency in which it is advisable to grant 
a discharge.—Rules and Regulations ap- 
proved June 30 and August 4, 1917. 
The new rules and regulations, effec- 
tive December 15, 1917, provide that “de- 
pendents” may include also aged and 
infirm or invalid grandparents and a help- 
less brother or sister regardless of age; 
take into consideration the companion- 
ship of husband or father by providing 
that any married registrant with or with- 
out children or any registrant with moth- 
erless children, if he be engaged in a use- 
ful occupation, may be given deferred 
classification although the wife and chil- 
dren or the motherless children may not 
be mainly dependent upon his labor for 
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support for the reason that there are other 
reasonably certain sources of adequate 
support available; and declare that the 
purpose of the Act was not to suspend the 
institution of marriage among regis- 
trants, but boards should scrutinize mar- 
riages since May 18, 1917, and especially 
those hastily effected since that time, to 
determine whether the marriage relation 
was entered into with the primary view 
of evading military service, and unless 
such is found not to be the case, the 
boards are authorized to disregard the 
relationship so established as a condi- 
tion of dependency requiring deferred 
classification. 

In order to secure uniformity of de- 
cisions among the various boards in the 
country, the rule relating to marriages 
consummated since May 18, 1917, was 
construed to mean that the boards should 
not presume that every such marriage 
was effected with the primary purpose of 
evading military service; that each case 
must be carefully examined on its own 
merits ; that in clearly established “slack- 
er marriages” boards are authorized to 
disregard the relation thus created as a 
condition of dependency, it being under- 
stood that a marriage that carries no 
equivocal circumstances other than its 
date is not to be so disregarded. 

The persons who may file claims for 
the discharge of registrants on the 
ground of dependency are specifically 
named, and the course to be pursued in 
presenting and proving such claims is 
clearly marked out. 

The solution of the question in respect 
to registrants who have married since 
May 18, 1917, has not been entirely sat- 
isfactory, and will not be so long as it 
rests upon the present basis. As above 
stated, “the purpose of the Act was not to 
suspend the institution of marriage 
among registrants.” There can be no 
question about the soundness of this prin- 
ciple, resting as it does upon the broad 
ground of public policy or national in- 
terest. The authority granted to disre- 
gard the relationship created by such 
marriages where the boards find that the 
“marriage was effected with the primary 
purpose of evading military service” is 
not so well founded, because of the in- 
ability to make such a finding with that 


The Execution of the Selective Draft Law 
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degree of certainty commensurate with 
the interest involved. To gage the state 
of the minds of the registrant and his 
wife exactly is beyond the possibility. of 
anyone but themselves; and the matter 
is One upon which it is very doubtful 
whether a chance should be taken in view 
of the fact that an error would result in 
so great a detriment to the registrant, 
his wife, and children. If a registrant’s 
claim for deferred classification is denied 
upon the ground that his was a “slacker 
marriage,” the stigma thus placed on him 
and his family by the government can 
never be erased. The innocent children 
must suffer although they committed no 
wrong. Again, What is to become of the 
wife and children who are left without 
means of support? This involves a ques- 
tion of national interest or public policy. 
Viewed in this light, the “authority” falls 
without the letter and spirit of the Act. 
If the authorities should never have 
raised the question of “slacker mar- 
riages,” what course should have been, 
and should now be, pursued? This ques- 
tion may be answered by inquiring into 
the rights, duties, and obligations of all 
concerned, regardless of the motives 
which induced the parties to marry. It 
must be presumed in every case that both 
the registrant and his wife had, at the 
time of the marriage, full knowledge of 
the existence of the Draft Law, and that 
the husband was liable to be called any 
day to report for military service. The 
wife has, therefore, no right to complain 
of the loss of the companionship and 
protection of her husband due to his ab- 
sence in responding to the call of his 
country to perform a predetermined duty. 
Her rights under the law and the facts 
are subordinate to those of the Govern- 
ment. Neither can the wife’s parents ob- 
ject to contributing to her support, be- 
cause they too had full knowledge of 
the same facts. The result is that the 
marriage should produce no change in 
the relations between the wife and her 
parents, and the inquiry should be lim- 
ited to the question whether the regis- 
trant, his parents, and his wife’s parents 
have sufficient means to support the wife 
and children, taking into consideration 
a part of registrant’s wages as a soldier 
and the “allotment” of the Government. 
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If it appears that adequate support can- 
not be obtained from these sources, then 
the registrant should be given deferred 
classification in order that the wife and 
children may not become a public charge. 
Such is not the case of a registrant who 
married prior to May 18, 1917, for the 
reason that both parties entered into the 
marriage relation without any thought 
of providing a way for the husband to 


evade military service. The husband as- 
sumed the legal and moral obligation to 
support his wife, thereby relieving the 
wife’s parents of this obligation. The 
wife is not only entitled to such support, 
but also the companionship of her hus- 
band. 


Gaal, I Feud 


The Pigeonholed Case 


A pigeonholed case, in a court very high, 

Observed to itself, thinking no one was 
nigh: 

“Oh, why am I doomed to forgetfulness 
long, 

Interned like an enemy, guilty of wrong? 


“Pray why in a hole should I uselessly 
hide ; 

Why should not my merits the judges 
decide ? 

The lawyers await me; it seems very 
queer 

That I should be hidden in helplessness 
here. 


“Could I but go forth as a blessing 
benign, 

A comfort to counsel, in law books to 
shine, 

My substance and spirit, abroad under- 
stood, 

Would soon be a power for justice and 
good.” 


The judge of the court overheard its 
lament, 

And said: “Who can blame you for just 
discontent ? 

I’ll write an opinion; your troubles are 
o’er. 

Fulfil your true mission, a prisoner no 
more. 


The lawyers, delighted, said, “Isn’t it 


fine? 


This pigeonholed case shall no longer 


repine.” 


And out in the law books it took a proud 


place, 


Glad thanks to the judge, not a pigeon- 


holed case. 
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Uniform Juvenile Laws 


BY WALTER H. ANDERSON 


Of the Pocatello (Idaho) Bar 


HERE is perhaps no 
branch of the law 
that is of such vital 
importance to soci- 
ety, and so little un- 
derstood by the legal 
profession, as the 
juvenile laws. By 
the term “juvenile 
laws” as here used is meant the legisla- 
tion of a number of states having for 

their object the reformation of juvenile 

offenders, and these offenders are usually 
denominated ‘juvenile delinquents.” 
While the juvenile laws of the differ- 
ent states are in some degree similar, yet 
the provisions of the different acts are so 
diverse as to give rise to many conflicting 
decisions. A cursory examination of the 
adjudicated cases construing these acts 
affords ample evidence to sustain this 
statement. It is possibly correct when 
we say a majority of the acts provide 
that the provisions of the act shall apply 
to children eighteen years of age and un- 
der. Then what is the effect of the mar- 
riage of a child before attaining that age? 

Does the marriage relation suspend or 
supersede the operation of the juvenile 

laws, or is the operation of the act left 

unimpaired even if the offender is mar- 
ried? In so far as the actual provisions 
of the different acts are concerned with 
regard to this matter, there is not a great 
variety in their wording. However, it 
is remarkable that in California, the law 
is unsettled upon this very point, it 
having been decided under the same act 
that marriage of the juvenile did suspend 
the law,! which was followed with a de- 
cision holding the converse of the propo- 
sition.2 These are the only cases on the 
point decided in California, and they are 
decided by the court of appeals. The 
question does not appear to have been 
settled by the supreme court, or court of 








1Re Lewis, 3 Cal. App. 738, 86 Pac. 996. 
2Re Willis, 30 Cal. App. 188, 157 Pac. 819. 
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last resort, of the state. The later case 
in no way refers to, cites, distinguishes, 
or overrules the former opinion; but the 
older case appears to be the better-con- 
sidered case, and is supported by sound 
reasoning and logic. The court in that 
case held that, even if the girl married 
during the pendency of the proceedings 
in the court exercising the juvenile ju- 
risdiction, it worked a suspension of the 
juvenile law. 

In Utah, it seems the courts have ju- 
risdiction to commit to a reformatory or 
industrial school a husband or wife, if 
they offend against the juvenile laws, and 
are under eighteen years of age.® 

The supreme court of Oregon holds to 
the view that a married woman, though 
less than eighteen years of age, cannot 
be held to come within the definition of a 
“delinquent child.” * 

The supreme court of Washington 
reached the conclusion that a husband 
less than eighteen years of age who had 
failed to support his wife was not a ju- 
venile delinquent, and it was proper to 
proceed against him criminally, although, 
if convicted, he should be confined in jail 
separate from other prisoners, under a 
provision of the juvenile law requiring 
this, which provision is usually found in 
the acts of different jurisdictions. The 
court further decided that this provision 
for separate confinement yas an essential 
part of the judgment, and that the action 
of the trial court failing to include this 
therein was reversible error. This court 


8 Stoker v. Gowan, 45 Utah, 556, 147 Pac. 
911, Ann. Cas. 1916E, 1025. A careful read- 
ing of this opinion will, however, disclose the 
fact that the holding indicated in the text is 
dictum. The court really decided there was no 
evidence of the marriage. The allegations 
of the petition for habeas corpus were simi- 
lar to the facts in Re Lewis, supra, the girl 
having married during the pendency of the 
proceedings in the juvenile court. 

#State v. Eisen, 53 Or. 247, 99 Pac. 282, 
100 Pac. 257. 

5 State v. McPherson, 72 Wash. 371, 130 Pac. 
481, Ann. Cas. 1914D, 587. 
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also holds that a girl under eighteen vears 
of age, whose marriage has been annulled 
under a statute upon the application of 
her parents, was a juvenile delinquent, 
subject to commitment as such.6 A mar- 
ried woman under eighteen years of age 
may be a juvenile delinquent in Iowa.’ 
However, she cannot be a juvenile delin- 
quent in Texas. 

Diversity of holdings as to matters of 
procedure exists under these acts, which 
could well be regulated by uniform en- 
actments. 

A number of the acts are silent as to 
the right of a parent to notice of the pro- 
ceedings. Then the question arises, 
Will the court read into the provisions 
of these acts the requirement of notice 
to the parent? This is necessary to sus- 
tain the validity of the acts against at- 
tacks of a constitutional nature® Of 
course it is elementary that when a court 
by construction reads provisions into a 
statute, the portions of the act thus sup- 
plied have the same force as if therein 
enacted. Authorities are not wanting, 
however, to sustain the position that the 
parent is not entitled to notice, and the 
failure to give the notice does not impair 
the validity of the order of commit- 
ment. However, the great weight of 
authority is that the parent is entitled to 
notice before he can be bound by the 
judgment or order of commitment.” 

Next, the courts holding the parent is 
entitled to notice even disagree as to the 
effect of the failure to give the required 
notice. Some courts maintain that the 
judgment entered without such notice is 
invalid, and that the invalidity authorizes 
the discharge of the child by habeas cor- 
pus upon the parent’s application.” On 
the other hand, some courts hold the 

®Re Lundy, 82 Wash. 148, 143 Pac. 885, 
Ann. Cas. 1916E, 1007. 

7 McPherson v. Day, 162 Iowa, 251, 144 N. 
W. 4. 

8Re Sharp, 15 Idaho, 120, 96 Pac. 566, 18 
L.R.A.(N.S.) 886; Farnham v. Pierce, 141 
Mass. 203, 55 Am. Rep. 452, 6 N. E. 830; Re 
Kelley, 152 Mass. 432, 25 N. E. 615. 

8 36 Cyc. 1113. 

10 34 Cyc. 1006. 

11 Farnham v. Pierce, and Re Kelley, supra. 

22'Re Satterthwaite, 52 Mont. 550, 160 Pac. 
346; Re Heery, 51 Hun, 372, 4 N. Y. Supp. 
428; Goodchild v. Foster, 51 Mich. 599, 17 N. 
W. 74. 


only result of a failure to give such 
notice is to entitle the parent of a retrial 
of the whole matter in habeas corpus pro- 
ceedings.% This view seems to contra- 
vene the established principles of due 
process of law, it being generally sus- 
tained that the defendant is entitled to 
notice and a hearing first, and then let 
the judgment follow, and not the con- 
verse of the proposition, have a judg- 
ment and a hearing first in the absence of 
the defendant and then follow this up 
with notice, and, in a measure, a rehear- 
ing. On good authority, it may be said 
that the custody of a child by its parent 
is a property right.% Then should a lit- 
igant be deprived of his most sacred 
property right without notice or an op- 
portunity to be heard? The contention 
that the parent may, upon his initiative, 
obtain a hearing, hardly comports with 
sound principles of due process of law. 
It puts the parent in the situation where 
the plaintiff (as the state) can say, “We 
have deprived you of your property with- 
out due process, and you have a remedy, 
but if you undertake to use that remedy 
you will cure the defect existing.” By 
application, however, of analogous prin- 
ciples, there is some support for the po- 
sition that a party may in extreme cases 
be deprived of this property right and 
then given a hearing.” 

An extreme case in which a boy was 
committed to an industrial school comes 
from North Carolina.” In this case 
there was no semblance of an effort to 
follow any line of authority or established 
precedent. The district court assumed 
the role of a juvenile court, reformed 
the judgment of commitment, and _ re- 
committed the child to the industrial 
school, and its judgment was upheld by 
the supreme court of the state. 

No good reason can be urged why the 
states should not have a uniform juve- 
nile law. Then the constructions placed 
upon its provisions would be of general 


13 Prescott v. State, 19 Ohio St. 184, 2 Am. 
Rep. 388; State ex rel. Bethell v. Kilvington, 
100 Tenn. 227, 45 S. W. 433, 41 L.R.A. 284: 
Allen v. Williams, — Idaho, —, 171 Pac. 493. 

75K; €. 2. Set. 

15 Kennedy v. Meara, 127 Ga. 68, 56 S. E. 
247.9 Ann. Cas. 396. 

16 Allen v. Williams, supra. 
17Re Watson, 157 N. C. 340, 72 S. E. 1049. 
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Established decisions would 


application. 
serve as helpful guides to other courts 
in other states. 

This is an important branch of the law, 
not from a financial standpoint, but with 
a view of benefiting society, and directing 
in a proper channel the lives of youthful 


offenders. Therefore, there should exist 
a well-defined and orderly established 
system of juvenile law, with a reason- 
able respect for the forms of procedure ; 
at least the conduct of rules of evidence 


18 Mill v. Brown, 31 Utah, 473 
Rep. 935, 88 Pac. 614. 


, 120 Am. St. 


and practice and the matters pertaining 
to the administration of this branch of 
the law should not be left to the juvenile 
judge’s notion of “common sense jus- 
tice.” 8 

Uniformity of law will lessen, in any 
branch, the number of reported cases, 
and shorten the opinions handed down 
by the courts. 


Qrtes H detox 


Recent English Decisions 


[Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases. ] 


Master and servant — compensation 


based on share of profits — computa- 
tion — right to deduct excess profits 
duty. A corporation whose managing 


director is, by a pre-war agreement, en- 
titled to a percentage of the profits as 
compensation for his services, may not, 
in determining the amount upon which 
the percentage is to be computed, deduct 
its excess profits duty. “In ascertaining 
the profits you cannot deduct a charge 
upon the profits before you ascertain what 
the profits are.” S. J. & E. Fellows v. 
Corker [1918] 1 Ch. 9. 


Sunday observance — conducting 
amusement arcade. One who conducts 
a shooting gallery and amusement arcade, 
where in consideration of a money pay- 
ment the public may try their luck i 
shooting at a target or in throwing hoops, 
darts, etc., becoming entitled to receive 
a prize upon attaining a certain degree of 
success, is held in Hawkey v. Stirling 
[1918] 1 K. B. 63, to be a tradesman 


within the meaning of a statute providing 
that “no tradesman, artificer, workman, 
laborer, or other person whatsoever shall 
do or exercise any worldly labor, busi- 
ness, or work of their ordinary callings 
upon the Lord’s Day.” 


Workmen's compensation — acci- 
dent arising out of employment — 
street risk. The English House of Lords 
has held in Dennis v. White [1917] A. 
C. 479, that where a workman is sent 
into the street on his employer’s busi- 
ness, whether habitually or occasion- 
ally, and whether on foot, or on a bicycle, 
or on an omnibus or a car, and he meets 
with an accident by reason of a risk of 
the street to which his employment ex- 
poses him, the accident arises out of as 
well as in the course of his employment ; 
and that it is immaterial that the risk 
which caused the accident is one which 
is shared by all members of the public 
using the street under the like conditions. 





Some Fallacies Regarding Inheri- 


tance or Death Taxes 


The Tax Upon Transfers Before Death and Also in Case No 
Transfer of Property Ensues Upon Death 
BY JOSEPH F. McCLOY 
of the New York Bar 


[Ed. Note.—While Bagehot’s observation that “America is not a country sensitive to taxes” 
may well have been true when uttered, it is the daily experience of trust company officials that 


nowadays Americans are at least becoming inquisitive on the subject. 


It is important that the intend- 


ing testator or donor ascertain what portion of his estate will be diverted from the objects of his 


bounty to the public exchequer so that due allowances may be made. 


There is a widespread belief 


that inheritance or death taxes are not payable except upon property transferred by will or intestacy, 


and that “ante mortem” dispositions go free. 


The author of the following article points out the 


fallacy of this belief and illustrates the care with which taxing statutes are drawn to safeguard 


governmental revenue.] 






© HE expressions 
“inheritance tax,” 
“succession tax,”’ and 
/ “transfer tax,” among 
others, are generally 
used in this country to 
denote the tax imposed 
upon the alteration of 
relations in respect of 

a5 ais persons to property 
owned with reference to death. These 
terms are not comprehensive and may 
be misleading. Under carefully drawn 
statutes taxes are payable where there 
are transfers otherwise than by will or 
intestacy and even in cases where no 
transfer of property occurs at all. The 
term “death taxes” would, therefore, 
seem to be more accurately descriptive 
and would embrace the tax upon the 
transfer of property before death as well 
as the cesser of interest in property by 
reason of death in addition to the usual 
transfers by will or intestacy. 


I. 


Transfers Before Death. 


If all property transferred before death 
were permitted to escape this tax probate 
courts would hold shorter sessions; the 
heavy demands for revenue from this 
source not only by the state where the 
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deceased was domiciled, but possibly by 
the various states where the property 
involved may be said to have situs, added 
to the tax now imposed by the National 
Government, would undoubtedly tend to 
make ante mortem dispositions of prop- 
erty not the exception, but the rule. Ob- 
viously, all transfers of property made 
before death are not properly within the 
scope of such taxing acts, but only such 
as would frustrate the purpose of reve- 
nue from this source, if left untaxed. 
The problem presented to the lawmaker 
is not simple, but the line must be some- 
where and somehow drawn. 


Under Federal Estate Tax Law. 


The Federal Estate Tax Law at pres- 
ent in force meets the situation by im- 
posing tax upon the transfer of property : 


“(b). To the extent of any interest therein 
of which the decedent has at any time made 
a transfer, or with respect to which he has 
created a trust, in contemplation of or in- 
tended to take effect in possession or enjoy- 
ment at or after his death, except in case of 
a bona fide sale for a fair consideration in 
money or money’s worth. Any transfer of a 
material part of his property in the nature 
of a final disposition or distribution thereof, 
made by the decedent within two years prior 
to his death without such a consideration. 
shall, unless shown to the contrary, be deemed 
to have been made in contemplation of death 
within the meaning of this title.” 
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What “a material part” of the property 
so taxable may be remains for judicial 
definition. It can readily be conceived 
that the multimillionaire can so dispose 
of amounts of property in excess of the 
average taxable estate without taxation. 
The two-year prohibition is not likely to 
be invoked as to transfers made before 
the enactment of the statute. In other 
respects the tested provisions suggested 
by the wisdom of the various state legis- 
latures are incorporated in the Federal 
statute. ' 


No Escape Possible. 


No matter how elusive property may 
become when subjected to taxation it is 
not apprehended that escape from the 
provisions of the Federal act is possible. 
Property removed abroad in these troub- 
lous times would likely meet heavier 
imposts or, worse still, be in jeopardy 
under insecure government. Consider- 
ations of prudence and patriotism alike 
forbid evasion of national taxation of 
this character. Should the return re- 
quired to be filed under the provisions 
of the act fail to disclose taxable trans- 
fers made within the prohibited period, 
the annual income tax returns might be 
resorted to as a check. 


Under Various State Laws. 


The secrecy with which taxable trans- 
fers before death may be made renders 
the purpose of the state legislator to pre- 
vent evasions of tax impossible of ac- 
complishment in many instances. Even 
granting that the state taxing authorities 
learn of the accomplished ante mortem 
disposition of property within the stat- 
ute, there may be inadequacy of power to 
enforce payment of the tax. If a dece- 
dent domiciled in one state makes such 
a transfer to a beneficiary or trustee 
located in another state, and the prop- 
erty is removed from the jurisdiction of 
the taxing state, the collection of tax 
would present insuperable difficulty. 


Methods to be Guarded against. 
It will not do to say that the state to 
which the property is removed or where 
the beneficiary or trustee is located would 
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gain the tax lost by the domiciliary state, 
for certain kinds of property may be 
taxable in one state and not in the other. 
For instance, the New Jersey statute 
omits taxation of bonds transferred by 
nonresident transferrers, so that a resi- 
dent of New York might transfer bonds 
in New Jersey in contemplation of death 
and pay taxes neither in New York nor 
New Jersey. So, too, the possessor of 
property may wholly devest himself of 
his property before death by methods 
taxable under the statute, and the tax- 
ing state will find no one to look to for 
the tax. Indeed, most statutes fail to 
confer jurisdiction to assess taxes upon 
any judicial officer except the one entitled 
to grant letters testamentary or of admin- 
istration upon the estate of a decedent 
whose property is chargeable with a tax, 
so that one domiciled in New York may 
make a taxable transfer before death and 
then, changing his domicil, escape tax 
entirely if no property remains in the 
state of abandoned domicil. 


The New York Law. 


The provision of the New York stat- 
ute enacted in its early history has been 
the model for subsequent legislation else- 
where and reads: 


“When the transfer is made by deed, grant, 
bargain, sale or gift, made in contemplation 
of the death of the grantor, vendor or donor 
or intended to take effect in possession or 
enjoyment at or after such death.” (It is 
taxable.) 


The decisions under this provision have 
been numerous and interesting, but in 
the majority of cases there has been no 
evidence of a deliberate intention to evade 
the tax. Considering the difficulty of 
proving the operations of the trans- 
ferrer’s mind which must be overcome 
by the taxing officers, the results of the 
litigations must be gratifying. How 
many taxable ante mortem dispositions 
are made without coming under notice 
is problematical. Although the return 
required to be filed by state assessors 
must contain an allegation as to such 
transfers, it is not always within the 
power of the person making the return 
to comply with knowledge. 
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Recent New York Decision Clarifies 
Law as to Tax upon Transfers by 
Bargain or Sale. 


In a case recently decided by the New 
York Court of Appeals it is said: 


“Transfers resting upon a valuable and 
adequate consideration, although within the 
classification of the statute, are not within 
the intendment of it and are not taxable. In 
certain other jurisdictions it is so enacted. 
The legislature did not intend that a pur- 
chaser who had paid full value for the prop- 
erty transferred should directly or indirectly 
pay the tax besides. We have not decided, 
however, that subdivision 4 of the section 
which we have quoted is applicable only to 
voluntary transfers or gifts which are within 
its conditions. Its language does not permit 
that conclusion. It makes taxable a transfer 
by bargain or sale when made in contempla- 
tion of the death of the grantor or vendor, 
or intended to take effect in possession or 
enjoyment at or after such death. The provi- 
sion discloses a distinction in the legislative 
mind between a transfer by gift and a trans- 
fer by bargain or sale. It enacts, moreover, 
that transfers by bargain or sale should be 
taxable, or should not always and indiscrim- 
inately be nontaxable. The meaning of that 
enactment must be ascertained from the con- 
text and the object sought to be accomplished 
by the statute. The statute was not intended 
to restrict or burden the right of persons to 
transfer property in all legitimate ways an’! 
for all the usual and manifold purposes and 
objects of trade, commerce, and purchase, or 
of voluntary transfers or gifts not made in 
contemplation of the death of the transferrer 
or intended to take effect in possession or 
enjoyment after such death. It was intended 
to tax all transfers which are accomplished 
by will, the intestate laws of this state, and 
those made or incepted prior to the death 
of the transferrer in contemplation of or in- 
tended to take effect in possession or enjoy- 
ment after his death, which are in their na- 
ture and character instruments or sources of 
bounty or benefaction and which can be classed 
as similar in nature and effect with transfers 
by wills or the intestate laws, because they 
accomplish a transfer of property, donative 
in effect, under circumstances which impress 
on it the characteristics of a disposition made 
at the time of the transferrer’s death. 

“In all cases in which the value of the con- 
sideration for the property transferred under 
the statutory conditions is so disproportion- 
ately less than the value of the property trans- 
ferred that the transfer is, in the light of 
reason or of ordinary intelligence and judg- 
ment, beneficent and donative, the transfer is 
taxable. The taxability does not depend upon 
fraud or an attempt to evade the statute, nor 
does it depend upon the purpose or induce- 
ment of the transfer, nor does it depend upon 
the form given the transfer. The law searches 
out the reality and is not halted or controlled 


by the form. The measure determining the 
liability or freedom from liability to the tax 
is the nature, the essence, the effect of the 
transfer. If, in truth, it in effect bestows 
under the statutory conditions a bounty or 
benefaction, and is not a transfer for money’s 
worth, it is taxable.” 


Il. 


The Tax Upon Cesser of Interests in 
Property. 


If transfers in contemplation of death 
or intended to take effect at or after 
death may be said to be the usual modes 
whereby large wealth is accustomed to 
avoid inheritance or death taxes, joint 
ownership of property is the method 
usually employed by persons of smaller 
means with the same object in view. 
The cases covered by the provisions of 
the Federal and New York acts follow- 
ing cannot be said to involve the taxation 
of transfers of property for no transfer 
of property takes place. There is, it is 
true, a transfer of the person, but only 
a cesser of interest as regards the prop- 
erty. 


Under Federal Estate Tax Law. 


A tax is imposed upon property upon 
the death of a decedent: 


“(c). To the extent of the interest therein 
held jointly or as tenants in the entirety by the 
decedent and any other person, or depos- 
ited in banks or other institutions in their 
joint names and payable to either or the sur- 
vivor, except such part thereof as may be 
shown to have originally belonged to such 
other person and never to have belonged to 
the decedent.” 


Under the New York Law. 


“7, Whenever property is held in the joint 
names of two or more persons, or as tenants 
by the entirety, or is deposited in banks or 
other institutions or depositaries in the joint 
names of two or more persons and payable 
to either or the survivor, upon the death of 
one of such persons the right of the surviv- 
ing tenant by the entirety, joint tenant or 
joint tenants, person or persons, to the im- 
mediate ownership, or possession and enjoy- 
ment of such property shall be deemed a 
transfer taxable under the provisions of this 
chapter in the same manner as though the 
whole property to which such transfer re- 
lates belonged absolutely to the deceased ten- 
ant by the entirety, joint tenant or joint de- 
positor and had been bequeathed to the sur- 
viving tenant by the entirety, joint tenant or 
joint tenants, person or persons, by such de- 


ela RNR PA LIE LOH 


=o a PATRI AIITEDI! IRIEL ONE LONE EE AEE GE LET LLL 


































th 
er 
es 


1e 


ir 
P- 
iS 


h 


Ps Fn et EN 


i) a oe | 









lar ies 


2 mTOR BON os PIT 


et EG LTS SARTRE FIO IES BGS Th EY 





Some Fallacies Regarding Inheritance or Death Taxes 4| 


ceased tenant by the entirety, joint tenant or 
joint depositor by will.” 

One of the unsettled questions under 
the New York law is whether that state 
has the right or power to collect tax 
upon personal property so held situated 
in another state, although the decedent 
was domiciled in New York. Curiously 
enough the New Jersey statute exempts 
moneys of nonresidents on deposit in 
New Jersey and the New York law is 
to like effect as to the same property of 
New Jersey residents deposited in New 
York. It would, therefore, be quite 
possible for joint accounts to escape tax- 
ation in either state in spite of the stat- 
utes of both states if the residents of 
one state deposited in the other, and 
vice versa. 
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The War of the Nations 


“The Battle of Leipzig was called the Battle of the Nations. The present 
war may fitly be called the war of the nations. The United States is now a 
party to this great international suit in the supreme court of battle. In this 
momentous contest we cannot afford to fail. To fail would be the supreme 
catastrophe of history. To fail would be to arrest the progress and to mar 
the destiny of the human race. To fail, let me repeat, would be to blot out 
the star of hope, to blot out the bow of promise from the firmament of the 
future. . . . We must all stand by our country with equal and unfalter- 


Prior to the amendment of the year 
1915, numerous evasions of tax occurred 
in the absence of a provision imposing 
tax where there was a cesser of interest. 
Joint ownership was found particularly 
safe in the case of husband and wife, 
thereby insuring the payment of but one 
tax upon the death of the survivor. 

Lawmakers of other states where the 
constitutional requirement of stating the 
object of the act in the title obtains 
would do well to observe that the titles 
of their acts be amended to indicate the 
imposition of tax not only upon transfers 
of, but upon such cessers of interest in, 
property.—Reprinted from Trust Com- 
panies Magazine, New York City, March, 
1918, issue. 


ing devotion. In the spirit of the Revolutionary fathers, we must sink or 
swim, live or die, survive or perish together. 

“Not only should every individual do his best, not only should every indi- 
vidual perform the part for which he is best equipped, but each and every 
one of the countries waging war against Germany should do its best, should 
perform the part or parts for which it is best equipped. Such division of 
labor means real unity and efficiency. It is the law of war that the enemy 
of my enemy is my friend. This is at least one of the ties which binds the 
United States to the Entente Allies. There is a community of interest among 
the nations making war against the Imperial German Government. Based 
upon the community of interest, and measured by it, there should be co-opera- 
tion among them. Without formal or entangling alliance, there can be the 
closest co-operation and teamwork of the most effective character. This 
unity of purpose and division of labor devolve upon the United States a large 
share in financing the war. Since the war must be fought to the end, it must 
be financed to the end. More than 2,300 years ago one of the wisest of the 
Greeks, Thucydides, said that ‘success in war is dependent not so much on 
arms as upon possession of money.’ The great Napoleon said, in effect, that 
‘the god of battle and of victory is always on the side which has the heaviest 
artillery... As this is an age of combination we might combine the two princi- 
ples. We might back up the heaviest artillery with the amplest treasury. 
This, is, after all, in some measure a war of economic resources; a struggle 
between exchequers; a contest between commissaries; a battle of bread as 
well as bayonets. It is in some measure a combat between the public and 
private treasuries of the contending nations. I say in some measure, because 
the mere possession of economic resources is not enough. Economic forces 
and resources must be organized and made effective. Napoleon also said 
‘that the superior force beats the inferior force.’ This is the beginning and 
the end of military science. We must have the superior force at the point of 
contact when the hour of decision, when the hour of destiny strikes. We 
must concentrate our forces and our resources at the point of contact when 
and where the battle wages fiercest. This is the price of peace.””—Hon. 


Thomas P. Gore. 
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False Pretenses 






BY HOWARD O. ROGERS 
of the Portland (Oregon) Bar 


IS scheme was complete 
to the minutest detail. 
After days of scruti- 
nizing it, he could de- 
tect no flaw anywhere. 
Now it remained only 
to be carried out. Of 
course, he anxiously 

admitted to himself as he had done a 

hundred times before, something unfore- 

seen might happen to spoil its execution ; 
myriads of chance obstacles might throw 
themselves in his path. All he could do 

was to reduce the chances of failure to a 

minimum. This he had done. He had 

planned mighty well, it seemed to him. 

At any rate he would be freed from the 

galling, irksome conditions that made his 

present existence so insufferable. There- 
after he would be either a free man or 

a felon! 

Thus mused young Thomas Grant as 
he sat in the smoking car of an east- 
bound local. Eighteen miles out of the 
city the train stopped at the little town of 
Mayfield. Grant, with knapsack, fishing 
tackle, and heavy suit case, alighted and 
proceeded at once to the village general 
store, where he bought provisions enough 
to last him for a week. With these he 
filled his knapsack, and started south 
along the country road; following the 
road for about 3 miles, he cut through 
the fields and woods in a southeasterly 
direction till he came to the deep, swift- 
flowing Little Cedar which meandered 
through a hilly, wooded country at that 
point. Proceeding thence south, he came 
to a one-room log cabin, back a hundred 
yards or so from the river bank. Thick 
woods extended for half a mile on either 
side of the river. 

Grant unlocked the door and entered. 
The cabin’s meager furnishings had not 
been disturbed since his visit the week 
before. The long walk and heavy load 
had put an edge on his appetite, so he 
ate a hearty cold lunch, after which he 
lighted his pipe and sat down to reflect. 








He must wait for the day to pass; for 
his scheme, like most questionable trans- 
actions, required the protecting darkness 
of night for its successful execution. It 
was not yet noon. Time dragged. His 
own idleness together with the solitude 
and enveloping silence of the woods be- 
gan to generate misgivings, and seemed 
to weaken his resolution. It was not yet 
too late to back out! He struggled to 
overcome the insidious influence of idle 
reflection. There was not the slightest 
reason why_his scheme should fail. He 
had gone over it a hundred times critical- 
ly, and there wasn’t a flaw in it anywhere, 
he told himself. But somehow the ting- 
ling silence of the woodsy solitude seemed 
ominous. But pshaw! He brushed aside 
the vague feeling of uneasiness and re- 
lighted his pipe. 

Thus he pondered through the long, 
slow afternoon—alternating between 
vague apprehension and resolute confi- 
dence. The dragging wait was damnable. 
It was a beautiful June day; the shady, 
quiet spot was delightful. But to the 
beauties of nature Grant was wholly ob- 
livious. He speculated now and then as 
to what the boys were doing at the office, 
as to how his wife was passing the day; 
probably lolling around reading one of 
those cheap magazines that filled the flat. 

It was the longest, slowest afternoon 
he had ever known. At last the sun slow- 
ly sank in the west. Twilight came on 
gradually. Then darkness settled over 
all. The ominous silence was now in- 
tensified by inky darkness. There was 
no moon; he had fixed the time to avoid 
that. It was a quarter past nine. Still 
he waited. 

At 9:20 he went outside to look and 
listen. Then he re-entered the cabin, 
locked the door, drew the shades, struck 
a match, and lighted a small lamp. With 
eager, nervous hands he opened the suit 
case and took out a complete change of 
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wearing apparel, all of which he had 
secretly gathered together and concealed 
from his wife. 

Stripping himself, he donned fresh 
clothes. Then he gathered up the dis- 
carded garments after making sure that 
the self-addressed letters and worn 
pocket coins were safe in the pockets of 
these cast-off clothes. With his arms 
full of old garments and the big knap- 
sack he blew out the light, opened the 
door, and peered out into the black night 
cautiously. The coast was clear. 

Stepping out, he proceeded as rapidly 
as the darkness would permit to a place 
on the river bank where the land jutted 
out into the stream, forming a deep pool 
of still water above it. Overhanging 
bushes covered the surface of the water 
several yards out. He dumped the things 
on the grass and slowly groped his way 
down to the water’s edge. With a stick 
he poked around in the water till he 
located a heavy, bulky object floating 
just beneath the surface. 

After much laborious effort he suc- 
ceeded in dragging the thing up the bank. 
Darkness delayed his work. But labor- 
ing feverishly, and aided only by his 
sense of touch, he finally got the wet, 
soggy garments off the lifeless thing. 
Decay was already well started. It was 
a noisome, slimy job. It was done at 
last, but it took much longer than he had 
calculated. The work of reclothing the 
thing took another forty-five minutes. 
This done he fastened the knapsack under 
the arm and shoulder, and slid the body 
back into the water under the bushes. 

Grant then picked up the wet clothes 
and hastened back to the cabin. He must 
hurry! Things were not moving as fast 
as his nice schedule demanded. First, he 
built a big fire in the open grate; then 
he cut off every button he could find on 
the wet garments. These clothes he hung 
on the backs of several chairs arranged 
before the grate. It was just 10:30. Fif- 
teen minutes behind schedule! He must 
hurry! Poking up the fire vigorously, he 
put on more wood. Thus he kept up his 
perspiring, lonely vigil, hour after hour. 
The little box of a room was insufferably 
hot. It seemed as if the clothes never 
would dry. At 1 a. m. he concluded the 
stuff would burn. One after the other he 
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cast them into the fire till no trace of 
them remained. The buttons and shoes 
he cast into the river. 

It was the 18th of June. The sun was 
scheduled to rise at 4:20. It would be 
light long before that. The stars seemed 
to be paling already. He must speed 
up! He hurried back to the cabin, 
mopped his sweating brow, grabbed a 
neatly-trimmed false beard, and stuck it 
on his face. The suit case, still half 
filled with wearing apparel, he left open 
and shoved under the bed. Before blow- 
ing out the light he glanced around the 
room to make sure that no telltale evi- 
dence of his work remained. All was 
well. 

Taking nothing with him, he extin- 
guished the light and stepped out into 
the black morning. Grant started south 
up the little river, in the opposite direc- 
tion from which he had come the morn- 
ing before. A half hour later he came 
to a railroad running into the city from 
a southeasterly direction. Turning west 
toward the city, he followed the track. 
It was 2:50 by his watch. Soon the gray, 
misty dawn began to dilute the inky 
blackness of night. Darkness gradually 
melted away before the oncoming light. 
Right on time the rim of the blazing June 
sun pushed itself up over the horizon. 
It was 4:20. As he entered the out- 
skirts of the little town, 10 miles west of 
the city, he put on orange-lensed spec- 
tacles. 

It was just 4:50 when he walked into 
the depot and bought a ticket east—for 
St. Louis. A few sleepy travelers lolled 
in the waiting room. None of them 
seemed to pay him the slightest atten- 
tion. He eyed them furtively. All stran- 
gers. At 5:02 the train rolled in, and 
Grant climbed into a day coach. He had 
no fear of recognition, disguised as he 
was. 

A few minutes later the train pulled 
out, bearing Grant to his freedom. As 
they sailed through the green fields he 
congratulated himself on the way his 
calculations had worked out. True, his 
mind was not yet entirely free from 
anxiety. Suppose someone should dis- 
cover that body before decomposition had 
rendered the face wholly unrecogniza- 
ble! Only the doctrine of chances could 
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control that. Why worry? Hidden as 
it was, only a systematic search would 
reveal the thing. And such search would 
not be made till his allotted two weeks’ 
vacation had expired. Then decompo- 
sition, already well advanced, would have 
done its work. 

God, how good it would seem to be 
free again! to take up his life where he 
had left it at the time of his ill-mated 
marriage. He had his plans for the fu- 
ture. But, for the present, he must see 
this thing through. He was going to St. 
Louis, there to watch the course of events 
from a safe distance. 

For sixteen days Grant whiled away 
the time in St. Louis as best he could. 
Then he began to visit the Public Library. 
During the next few days the small daily 
paper published in the little town from 
which he had departed for St. Louis told 
him of the finding of the body, and of its 
identification by means of papers found 
on it. An inquest was held over it and 


it was officially pronounced to be that of 
Thomas Grant, an obscure grocery clerk 
from the city. 
identity. 
Another period passed. 


No one questioned its 


Then a daily 
paper devoted to the legal news of his 
home county indicated the filing of the 
will of Thomas Grant. The will in due 
course was admitted to probate; under 
its direction the trust company was ap- 
pointed executor. Later appeared the 
filing of an inventory showing the estate 
to consist of $16,000 cash. The policy 
had been paid! The creation of the trust 
fund, as provided in the will for the 
benefit of his wife, would follow in due 
course. She would be provided for as 
long as she lived. He had done his legal 
duty by her. He was free. He took the 
next train east. 

Tom Grant had passed out of exist- 
ence, to be born again—freed from the 
fettered, routine conditions that had made 
his old life so insufferable. Cheerfully 
and methodically he began life anew. He 
entered the medical school of a big east- 
ern university. After four hard, self- 
supporting years he took his degree. 
Then, after two more lean years in a 
hospital, he opened a little office in one 
of the city’s suburbs and began the prac- 
tice of his profession. 
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Handsome, agreeable, honest, he in- 
spired confidence and made friends rapid- 
ly. He entered into the life of the 
community. Gradually his practice grew. 
At the end of another four years he was 
firmly established with a good practice 
and a comfortable income. He loved his 
work. In age he had turned just thirty- 
four. A very busy, happy, contented 
man was young Dr. Grant, and a re- 
spected, useful citizen of his community. 

And now he was about to round out his 
contentment by marrying the wholesome, 
wholly desirable girl whom he loved with 
all his heart—Dolly Huntington, the vil- 
lage banker’s handsome daughter. 

_One evening Tom and Dolly were down 
at the little depot to see a friend off on 
the train. They were standing together 
watching the train as it pulled out. As 
the last coach rolled past, Tom chanced 
to notice a man at one of the car win- 
dows. The face at once seemed vaguely 
familiar; he had a keen memory for 
faces. It was an uncommon face with 
its large nose and aggressive jaw. Just 
as the window came opposite the spot 
where they stood Tom noticed, or thought 
he noticed, the fellow glance at him cas- 
ually, then, with a startled expression on 
his heavy face, turn suddenly and gaze 
back at him during the brief interval be- 
fore the moving car cut off his line of 
vision. 

In a flash, Tom recalled that face of 
ten years before. It belonged to that 
life insurance solicitor who had written 
up his policy so long ago! He stared 
after the departing train. The blood 
drained from his face; his heart stopped 
with a jerk, then started again wildly. 
A sickening fear chilled his blood. His 
legs trembled weakly. ° 

Noticing the strange pallor in his face 
and the look of fear in his staring eyes, 
Dolly exclaimed: “Why Tom! What’s 
the matter?” 

With returning presence of mind he 
pulled out his handkerchief and began 
mopping his face. “Feel sort of nause- 
ated ; something I ate for dinner, I guess,” 
he answered weakly. 

She eyed him doubtfully, then, look- 
ing worried, took him gently by the arm 
and led him away. 

Despite his desperate attempt to re- 
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cover himself, it was no use. All the 
way home his jerky, incoherent mouth- 
ings only made more apparent the roiled 
state of his mind. When they reached 
her home, he declined her invitation to 
come in, mumbled something about a 
professional call, and went straight to 
his room. 

Throwing himself on the bed, he 
groaned aloud. It was all up with him 
now! That fellow had recognized him! 
Why had he let her induce him to shave 
off his beard? Now they would blast 
his reputation forever, ruin his practice, 
seize his bank account, turn his sweet- 
heart against him, and deprive him of his 
liberty! All the hard, painstaking, honest 
years he had devoted to the building up 
of a new and useful life were gone for 
naught. Now there was nothing left, not 
even his liberty. Half delirious, he 
scoffed at himself for ever being fool 
enough to think that a safe and per- 
manent existence could be erected on a 
secret felony as the corner stone. He 
rolled and tossed in agony far into the 
night till his nerve-racked body finally 
relaxed into troubled sleep. 


He awoke in the morning unrefreshed. 
The first moment of returning conscious- 
ness brought its sickening load of depres- 


sion. That day he decided that he must 
protect and save Dolly out of the mess; 
he must not wait for the blow to fall, he 
must go to meet it like a man. And he 
must not delay another day. That eve- 
ning he called upon Dolly and just before 
leavi ing casually explained that a business 
matter called him back West to his old 
home for a few days. That night he 
boarded the train for the West. 

A listless, hopeless, broken-down man 
with eyesight blurred and senses dulled, 
he rode westward for two days slouched 
down in the same car seat, without food 
or sleep. Upon arrival in the city of 
his former home, he groped his way aim- 
lessly into the first hotel he came to, 
dropped down wearily at a lobby writing 
desk, and composed Dolly a long letter 
detailing the history of his life. 

He told of the little western Missouri 
town where he had been born and raised 
by his father; how his father had put 
him through high school and college and 
was preparing to send him to a medical 
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school when, that summer, the rough 
hand of fate had interfered with the 
cherished program; his father had died 
suddenly, leaving him penniless and alone ; 
how the life insurance policy his father 
had taken out for his benefit eighteen 
months before had been defeated by a 
finespun technicality, how his lawyer had 
pronounced it an outrage. 

He related how, during the following 
grief-stricken months, he had somehow 
married the aggressive young divorcée 
from Kansas; how they went to the city 
to live where he had secured a job as a 
clerk in a wholesale grocery establish- 
ment; how he soon learned the mistake 
he had made in marrying the woman 
whose crude manners and coarse tem- 
perament were all out of tune with his 
own. He told of the three weary years 
he had lived with her, and of his irksome 
job with its slaving, uninteresting routine. 

He recounted the accidental finding of 
the body of an unidentified tramp in the 
little river where he had gone to rent the 
cabin for his summer vacation. He told 
of the execution of his plan to secure his 
freedom by purchasing a $16,000 life pol- 
icy, the proceeds of which were to be put 
in trust for his wife who would receive 
the income as long as she lived; how he 
had no grounds for divorce and would 
not desert her empty handed; how his 
conscience had not bothered him because 
it was the same company that had de- 
prived him of his father’s insurance. 

In conclusion he told her how his in- 
tense love for her and desire to possess 
her had prevented him from explaining 
all this before. She must invent some 
plausible story to account for his leaving. 
He was going to secretly surrender him- 
self to the authorities that day and take 
his punishment. None of her friends 
nor any of the people in the village need 
ever know the truth. The letter he 
dropped in the mail box. 

Tom stumbled into the big anteroom 
of the prosecuting attorney’s office and 
there waited stupidly till late in the after- 
noon. With bowed head and lackluster 
eyes he stared at the floor. Dully he 
wondered how long it would be before 
they set him free. But it mattered not; 
his life was ruined anyway. It would be 
the last of him, he knew. 
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At last he was ushered into the presence 
of the prosecuting attorney himself, a 
sharp-faced little man who looked worn 
and tired. ‘Well, what can I do for 
you?” he asked ‘impatiently, as Tom 
hesitated for a moment. Then Tom sat 
down and blurted out the whole story 
from beginning to end. The official 
listened intently, nervously fingering a 
paper weight while he stared at the wan 
face of the confessor. 

When Tom had finished he sighed 
hopelessly: “And so I have come back 
to face the music and take my medicine.” 

After a moment of scowling reflection, 
the prosecutor asked sharply: ‘You sure 
neither your wife nor your executor were 
parties to this scheme ?” 

Tom dismissed the suggestion wearily : 

“Don’t get that idea. I did it all myself. 
My wife didn’t know I had the policy 
till after the body was found; neither 
did the trust company. I’ve never told a 
soul about the matter till right now. So 
far as I know they still think I’m dead.” 
He stared out of the window listlessly 
and wished the interview were over. 

“Who is to get that money after your 
wife’s death?” the little man asked 
searchingly. 

“TI gave it to the Young Men’s Christian 
Association.” 

“And you never got any of it?” the 
prosecutor demanded. 

“No, sir; not a cent. You can check 
it up in the probate records and trustee 
reports, I suppose,” Tom answered, won- 
dering why all this useless palaver. 

“You're right; and I know what the 
records show, too,” the attorney came 
back testily. “I was in private practice 
then, and I happened to represent that 
trust company. Your wife didn’t waste 
much time in getting married again,— 
pretty good proof she thought you dead. 
She’s been drawing her income right on 
the dot for ten years. But what I want 
to know is, why you come bothering me 
with your personal affairs. What crime 
do you think you have committed, any- 
way? Tell me that.” 

Tom sat up in amazement. What kind 
of talk was this? The fellow was trying 
to pick a quarrel with him. “Why— 
why,” he stammered, “I deceived the in- 
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surance company. They thought I was 
dead and paid the policy. Obtaining 
money under false pretenses—I suppose 
that’s what you call it.” 

“Obtaining money under false pre- 
tenses!” the prosecutor repeated vehe- 
mently. “Did you get any money?” 

“No-o, not exactly,” Tom stuttered, 
“but I—” 

“Did you file proof of your death or 
instigate your executor or anyone else 
to do so? Did the trust company act in 
bad faith in this matter?” 

“No, of course not. You know that. 
If—” 

“Well then, kindly tell me what crime 
you have committed in the state of Mis- 
souri?” the littke man demanded im- 
patiently. 

Tom was dumbfounded. The fellow 
was tormenting him—playing cat-and- 
mouse with him. Bewildered, he stared 
at the man. 

“No, Mr. Grant,” the attorney con- 
tinued sarcastically, “I can do nothing 
either for you or with you. So you will 
have to excuse me. I’m a busy man with 
my hands full—” 

“But I don’t understand,’ Tom broke 
in desperately. “I want to have this 
thing over with. I—” 

“All right, all right,” interrupted the 
prosecutor, as he jumped up, grabbed a 
certain yellow-backed volume out of a 
revolving bookcase, and fumbled for a 
moment for a page number. “Now 
listen to what our supreme court said in 
the Fraker Case. I suppose you'll take 
their word for it, if not mine.” 

Then with exaggerated slowness, as 
if trying to impress a dull pupil, he read 
from the volume: 


“One whose life was insured and who pre- 
tended to be drowned, whereby his executor 
was enabled to collect insurance, cannot be 
convicted under an allegation that the false 
pretenses as to his death were made by the 
executor through the procurement of defend- 
ant unless defendant “instigated” the executor 
to make such pretenses, which is not shown 
merely by his prior acts in obtaining the 
policy, pretending to drown, and his subse- 
quent disappearance and concealment ‘ 
since a person is not criminally responsible 
for the acts of independent third parties in 
the subsequent use, without any privity with 
him, of instruments of fraud constructed by 


2148 Mo. 144, 49 S. W. 1017. 
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him; nor can it be said that the defendant, 
being still alive, was in privity with his execu- 
tor.” 

As he finished reading, he tossed the 
volume on to his desk and said: “Now, 
does that satisfy you?” 

“Then—then I haven’t committed any 
crime?” gasped Tom in confusion. 

“What I read was good, plain English, 
wasn’t it? Anyway, that insurance com- 
pany paid up its surrender values and 
voluntarily dissolved over six years ago.” 

Poor Tom could not fully appreciate 
the sudden turn in his affairs. But he did 
have the wit to stammer: “But—but 
that woman is still my legal wife!” 

“She is not—never was,’ came the 
sharp contradiction. “She came to me 
once about a claim against her first hus- 
band, and incidentally I discovered that 
she married you, or tried to, before the 
expiration of six months after the di- 
vorce. Her attempted marriage with you 
was absolutely void under the laws of 
Kansas. She never was your wife.” 

The prosecutor started for an inner 
door, saying over his shoulder: “So you 
see I can do nothing for you, Grant.” 


“I see,” mumbled Tom, as he got up 
and stumbled out. 

Two days later Tom was hurrying 
along the street towards Dolly’s home. 
As he approached the gate that opened 
into the yard, he met a postman going in 
with a letter. The postman handed him 
the letter and trudged on his way. Tom 
glanced hastily at the handwriting on the 
envelop. Thank God! It was his own 
letter. He shoved it into his pocket and 
mounted the porch steps on the jump. 

Dolly met him at the door. He crushed 
her to his bosom. 

“Did your business in the West turn 
out all right?” she managed to gasp over 
his shoulder. 

“Yes, dear,” he answered solemnly, 
while he held her out at arm’s length and 
devoured her with hungry eyes. “My 
matter was handled quite satisfactorily. 
My affairs were in better shape than I 
thought.” 
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Business 


Valedictory 

WE regretfully announce that with 
this Number CAsE anD COMMENT 

suspends publication, for the period of 

the War, at least. 

For twenty-four years it has served 
the legal profession and has been favored 
with its support and co-operation. 

If it were not for the unusual condi- 
tions brought about by the War, we 
should have continued this publication in- 
definitely. But these are not ordinary 
times, and, in view of the unusual manu- 
facturing conditions due to the shortage 
of labor and material, we have decided 
to suspend this publication in order to 


give us greater facilities for getting out 
on schedule time our standard law re- 
ports; United States Supreme Court 
Reports, Lawyers Reports Annotated, 
Ruling Case Law, British Ruling Cases, 
and Public Utilities Reports Annotated. 

This will release presses and workers 
needed for our reports, and meet the 
desire of the Nation for strict economy 
in the use of materials. 

We believe that our subscribers will 
stand back of us as a unit in thus adjust- 
ing our industry to the new conditions 
of business forced upon us by the War. 

Each subscriber will be credited on our 
books for the pro rata value of the un- 
delivered magazines on his subscription. 

As a parting word, we desire to ex- 
press our appreciation of the cordial 
patronage and kindly assistance accorded 
us for so many years, and to extend to 
our readers the best of good wishes. 


Liability of Owner of Automobile 
for its Negligent Operation 
by his Minor Child 


"THE mere ownership of an automobile 

purchased by a father for the use 
and pleasure of himself and family is 
held, in the recent Missouri case of Hays 
v. Hogan, 200 S. W. 286, L.R.A.1918C, 
—, not to render him liable in damages 
to a third person for injuries sustained 
thereby, through the negligence of his 
minor son while operating the same on a 
public highway, in furtherance of his 
own business or pleasure: and the fact 
that he had the father’s special or gen- 
eral permission to so use the car is held 
to be wholly immaterial. 

In reaching this conclusion the court 
refers, with approval, to an earlier num- 
ber of CAs—E AND CoMMENT as follows: 

“In CasE AND CoMMENT, August num- 
ber, 1915, at page 220, in an article by 
Joseph T. Winslow of the Massachusetts 
Bar on the subject of the owner’s lia- 
bility for injury occurring while the auto- 
mobile is being used by members of his 
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family, the general rule is announced to 
be that: 


“*A father cannot be held liable for the neg- 


ligent operation of his car by his son merely 
because he owned the car, or because he per- 
mitted the son to drive it whenever he wished, 
or because the driver was his son.’ 


“And after reviewing the authorities 
he says in the summary (page 226) : 


“Tt seems that where a child acts as the 
chauffeur for the family, of a car kept for 
family purposes, the: owner will generally be 
held liable for injuries resulting from the 
negligent operation of the car by the child 
while he is driving it for other members of 
the owner’s family who have permission to use 
it. It appears, however, that where a child 
or a member of the owner’s family at the 
time an injury occurs is driving the car for 
his or her own purposes, the owner will not 
as a rule be liable, although the Missouri 
Court of Appeals in some cases has taken the 
view that a parent may be held liable under 
such circumstances if the car was one which 
was kept for general family use, upon the 
theory that it was being used by the owner’s 
agent for one of the purposes for which it was 
kept by him. In case the owner of a car kept 
for family use furnishes a chauffeur other 
than a member of his family, he is ordinarily 
liable for an injury occurring while the chauf- 
feur is driving the car under orders of some 
member of the owner’s family.’ 


“The writer concludes by stating that 
the cases decided by the Missouri Ap- 
pellate Courts are, in his opinion, un- 
sound upon principle, and unsupported 
by the weight of authority. After a care- 
ful consideration of all the authorities 
cited, we have reached the same conclu- 
sion.” 

An examination of the authorities upon 
this question will show that a conflict 
exists as to the liability of a parent for 
an injury occurring through the negli- 
gent operation of his automobile, kept 
for family purposes, while it is being 
used by a child exclusively for his pleas- 
ure. See annotation in L.R.A.1917F, 
365, and earlier notes there referred to. 

The theory of cases holding the parent 
liable under such circumstances is that 
the child, even though using the car for 
his own purposes, is nevertheless the 
parent’s agent or servant, since he is 
using the car for the purpose for which 
it was furnished and kept. While there 
is some doubt as to the soundness of 
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the ground upon which these cases rest, 
it would seem that a parent who permits 
his minor child to use his automobile 
should be subjected to some restriction, 
in view of the great danger to travelers 
often resulting from such use, and that, 
because of his ability to restrict its use, 
it would be more equitable to hold him 
liable, at least to the value of the car, 
than to impose the loss upon a traveler 
having no opportunity to guard against 
the negligent use of the car by the child. 

In some states, statutes have been 
passed, and held constitutional, making 
the owner of an automobile liable for an 
injury caused through the use of his 
car by one to whom he has loaned it. 
See Stapleton v. Independent Brewing 
Co. L.R.A.1918A, 916, and note accom- 
panying that case. And aside from stat- 
utory provisions, and the theory of 
master and servant, liability is sometimes 
predicated upon the ground of dangerous 
agency, or of negligence in intrusting a 
car to an incompetent or negligent per- 
son. See annotation to Gardiner v. Solo- 
mon, L.R.A.1917F, 384, and earlier notes 
there referred to. 


Various Liberty Bond Issues 
"THERE are at present issued and out- 


standing four issues of Liberty 
Bonds, and soon there will be six issues. 
They are as follows: 

1. The original bonds of the First Lib- 
erty Loan; these bear 34 per cent in- 
terest and mature June 15, 1947, but 
are redeemable at the Government’s op- 
tion on or after June 15, 1932. They 
have a conversion privilege. 

2. The original bonds of the Second 
Liberty Loan; they bear 4 per cent in- 
terest and mature November 15, 1942, 
but are redeemable at the Government’s 
option on or after November 15, 1927. 
They have a conversion privilege. 

3. Bonds of the second issue which 
have been obtained® by the conversion of 
bonds of the first issue into bonds of the 
second ; they bear 4 per cent interest and 
mature June 15, 1947, but are redeemable 
on or after June 15, 1932. They have a 
conversion privilege. 

4. The original bonds of the Third 
Liberty Loan; they bear 4} per cent in- 
terest and mature September 15, 1928, 
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and are not redeemable until maturity. 
They have no conversion privilege. 

The other two issues which will soon 
be outstanding will be 44 per cent bonds 
obtained by the conversion of bonds of 
the first issue, and 44 per cent bonds ob- 
tained by conversion of bonds of the 
second issue, into bonds of the Third 
Liberty Loan. They will have no con- 
version privilege. 


The Debts of the Warring 


Nations 


"THE London Economist for February 

places the total gross debt of Great 
Britain at 5,678,600,000 pounds ($27,- 
636,000,000) . 

The French Minister of Finance in 
presenting the budget for 1918 estimated 
the public debt of France on December 
31, 1918, at 115,166,058,000 francs ($22,- 
227 000,000). ’ 

The public debt of Italy at the end of 
1917 is estimated at about 35,000,000,000 
lire ($6,676,000,000). 

The debts of the Central Powers are 
estimated as follows: Germany, $25,408,- 
000,000; Austria, $13,314,000,000; and 
Hungary, $5,704,000,000. 

Our own public debt is now around 
$8,000,000,000, but more than half of this 
amount has been loaned to our Allies 
and will be repaid us. It is estimated that 
of the total net expenditures of the Unit- 
ed States for the fiscal year of 1918, ex- 
clusive of our advances to our Allies, 
more than one half will be defraved by 
taxation. 


The Soldiers’ and Sailors’ Civil 
Relief Act. 


N March 8, 1918, the President signed 
the Soldiers’ and Sailors’ Civil Re- 
lief Act which completely protects every 
man absent in service from having any 
unfair advantage taken of his absence by 
suing him in court and getting judgment 
by default, by ejecting his family for non- 
payment of rent, by foreclosing mort- 
gages or instalment contracts, or by sale 
of property for nonpayment of taxes. 
In a pamphlet published by the Boston 
Legal Aid Society, of which Reginald 
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Heber Smith, Esq., is counsel, a series of 
valuable legal suggestions to soldiers, 
sailors, and their dependents concerning 
the operation of this Act are offered, 
which are, in part, as follows: 


Suits in Court. 


This law does not cancel your debts; 
but it protects you for not paying them 
because of your absence in service. It 
is legally possible to start a suit against 
you at any time, even after you are in 
service, and it is possible for a creditor 
to attach your property. 

The law, however, gives every court 
unlimited power to stop any proceedings 
against you at any time and to dissolve 
any attachments which may have been 
made. If it seems advisable, the court 
can assign an attorney to represent you, 
and for his services you are not expected 
to pay. Not only has the court the dis- 
cretion to stay all proceedings, but any 
person acting in your behalf can make 
application to the court and then the pro- 
ceedings against you must be stopped, 
unless the fact of your absence does not 
make any difference in the case. 

No judgment will be entered against 
you for default or failure to appear un- 
less the court is satisfied that justice re- 
quires that judgment be entered against 
you. No judgment for default can be 
entered unless the judge orders it be 
entered, and then only after he has ap- 
pointed a lawyer to represent you. The 
lawyer will investigate the matter, and, 
if it appears that it would be unfair to 
you to have a judgment entered against 
you, the lawyer will so report to the 
court. 


Before permitting a judgment to be 
entered the court can require the other 
party to file a bond to protect you from 
any loss, if it should later turn out that 
the entering of judgment was unfair. 

If any judgment should be entered 
against you, you have a right at any time 
while you are in service, or within ninety 
days thereafter, to ask that it be can- 
celed, and if it appears that you had a 
defense to the case, the court will order 
it to be tried all over again. 

The Soldiers’ and Sailors’ Civil Relief 
Act extends its protection only to per- 
sons in the service of the United States. 
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Therefore it does not apply to persons, 
even residents of one of the United 
States, who are serving with the Cana- 
dian, British, French, or other allied 
force. 

It is quite safe, however, to assume 
that in any such case the court would 
protect any person in such service to the 
fullest extent of its power. Courts have 
the right to postpone or continue cases 
for any good cause shown, and if a case 
arises when it would be unfair to take 
advantage of the absence of a man serv- 
ing in the allied armies, the court would 
undoubtedly, on proper application to it, 
suspend the proceedings. 


Ordinary Debts. 


The above provisions are your protec- 
tion against all ordinary debts, that is, 
debts which are not secured by a mort- 
gage or some special form of contract. 


Mortgages on Real and Personal Prop- 
erty. 


As to all mortgages made before March 
8, 1918, by men now in service on prop- 
erty which they own, the law prohibits 
any foreclosure except by express con- 
sent of the court. As this section is con- 
strued, it is limited to mortgages on 
property used by a soldier or sailor or 
his dependents for his home or for his 
business; therefore the protection does 
not apply to mortgages which represent 
only a financial investment. When the 
creditor goes to court to ask this per- 
mission, the proceedings may be stayed. 
If the mortgage calls for any fines or 
penalties these are held up. On the other 
hand, the interest continues to run along 
and therefore, wherever possible, in- 
terest payments should be kept up. 


Instalment and Conditional Contracts. 


Many purchases of clothing, household 
furniture, watches, etc., are made under 
contracts calling for the price to be paid 
in instalments and giving to the seller the 
right to take the property back unless the 
payments are made as agreed. Often 
land is bought under a contract which 
provides for a cash deposit with pay- 
ments in instalments thereafter and which 
gives the seller a right to cancel the 
agreement and retake the land for any 
default. 


Under the law, if you have bound 
yourself by some such contract and then 
enter military service you are protected. 
The seller cannot take the property 
which you have bought unless the court 
permits him. He must bring a proceed- 
ing in court and such proceeding may be 
held up as heretofore stated. Or the 
court may order him to pay back the 
money he has received under the con- 
tract and then permit him to retake the 
property. 

Although the law gives these broad 
protections to every soldier and sailor it 
also has provisions to prevent a person 
from fraudulently taking advantage of 
its provisions. For example, a man could 
not purchase a ring on instalments or 
borrow money with the express intention 
of going away without paying and let- 
ting the law protect him. In such a case 
the court would refuse to act and the 
creditor could pursue his full remedies. 


Rent. 


All the protections which have been 
stated thus far apply only to men in serv- 
ice themselves. Their dependents are not 
included. On the question of eviction for 
failure to pay rent, however, the law ex- 
tends its provisions so as to protect any 
of your dependents in their homes. 

If you leave your wife, or children, or 
other dependents in a home for which 
your rent is not more than $50 per 
month, then they cannot be evicted or 
put out for any cause whatsoever, until 
the court gives its permission. The judge 
will hear the case and find out exactly 
what is the situation of your dependents. 
He can let them stay in as long as he 
deems right up to three months before 
ordering them to vacate, and he can per- 
mit this even without payment of rent, 
or he may order the rent paid in whole 
or in instalments. It is also provided 
that you may be required to allot a part 
of your pay in order to make good the 
rent payments due from vou. 


Taxes. 


The law also protects you and your 
dependents against the sale of property 
which is your home or your store or place 
of business for failure to pay any taxes 
which fall due during the period of your 
miltary service. This does not apply to 
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back taxes; but it does include taxes of 
all kinds on real estate which are due at 
any time after your entry into service. 

The way to secure this protection is to 
give to the tax collector a sworn state- 
ment which shows that the tax is on 
your home or your place of business, that 
it is not paid, and that you cannot pay it 
because of the fact that you are in serv- 
ice. If that is done no sale of the prop- 
erty can be had without order of court, 
and the court will not give its permission 
unless it appears that, though in service, 
you are entirely able to pay the taxes. 

If your property should be sold for 
taxes you can at any time while you are 
in service, or within six months after- 
wards, bring proceedings to reclaim the 
property. 


Expediting Criminal Justice 


N HIS address as President of the 
Commonwealth Attorneys’ Associa- 
tion of Kentucky, Honorable John J. 
Howe made an earnest plea for a prac- 
tical, scientific, and speedy enforcement 
of criminal law. His remarks are so well 
considered and pertinent that we take 
pleasure in calling the attention of our 
readers to the following paragraphs: 
“From the time when the memory of 
man runneth not to the contrary the 
‘law’s delay’ has been the subject of crit- 
icism and the butt of joke. Many con- 
centrated efforts have been attempted by 
conscientious lawyers to bring about 
such a reformation in the modus oper- 
andi of the courts that justice might, in 
all cases, be truly expedited. No organi- 
zation has been more zealous along these 
lines recently than the American Judica- 
ture Society. 


“John H. Wigmore, Dean of North- 
western University School of Law, in an 
article in the journal of the society, de- 
plores the lack of ‘efficiency’ among the 
bar in seeking judicial justice. He says: 
_ “‘There are lawyers on both sides, a trial 
judge, twelve trial jurors, witnesses, an Ap- 
pellate Court, an Attorney General and State’s 
Attorney, a Supreme Court and _ legislators. 
Comes a botched result; a piece of justice is 
turned out that is palpably damaged goods; 
nobody can use it; time, labor, and materials 
were wasted. In an efficient commercial house 
this cannot happen often. Sooner or later in 
the system there is a superintendent, who finds 


out what is the source of such defective re- 
sults, and takes measures (after various ex- 
periments and inquiries, of course) to pre- 
vent such intolerable occurrences, which mar 
the repute and undermine the patronage of 
the house. 


“‘But in our justice system, what happens? 
Lawyers, trial judge, jury, Appellate Court, 
Attorney General, Supreme Court, legislators 
—has any one of them the power and the duty 
to inquire into the botch and see that some- 
thing is done to guard against repetition? No, 
not one of them. Each one has done his 
conscientious, industrious part somewhere 
along the line; but he had to stop when his 
own little part was done. Each lawyer plead- 
ed, each witness testified, the jury voted, the 
trial judge ruled, the Appellate Court re- 
versed, the Supreme Court reversed the Appel- 
late Court, and possibly, some while back, the 
legislature had passed a statute. But when, in 
spite of the contributions of each one, the net 
result of the whole case is a botch, a palpable, 
unmistakable, useless, wasteful botch, and you 
or I take it up in the printed records and see 
this, and everybody can see it, and everybody 
realizes (parturiunt montes, nascitur ridiculus 
mus) that the product turned out by judicial 
justice is what the lumberman would call 
“culls,” what happens? Nothing. Who comes 
down from the superintendent’s office, and 
finds out what was the matter? Nobody. 
There is no superintendent.’ 


“As an illustration he takes a case 
from the latest Illinois reports, Pressley 
v. Bloomington & N. R. & Light Co. 
271 Ill. 622, 111 N. E. 511, 12 N. C. C. 
A. 1038 (Feb. 16, 1916). ‘This bit of 
justice’s culls goes back over eight years, 
and the end is not yet, either. The man 
was killed on October 6, 1907. There 
have been four trials in the Circuit Court, 
and the judgment has once more been 
reversed and the cause remanded for 
still another trial.’ A history of the case 
is then given, the errors in the various 
trials emphasized, etc. Dean Wigmore 
then animadverts : 


“Whether the standard of efficiency be the 
industrial one of a modern department store, 
or the ideal one of Plato’s Republic, such a 
result measures into the culls class by any 
standard, and should cause us to reflect seri- 
ously on our system.’ 


“Along these lines Judge Christianson, 
of the North Dakota Supreme Court, in 
State v. Webb, 36 N. D. 235, 162 N. W. 
358, in affirming conviction, had this to 
say : 

“*A criminal trial is not a game of wits 


between opposing counsel, to be played accord- 
ing to certain technical rules, with the judge 
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acting as umpire. It is a solemn judicial pro- 
ceeding, to ascertain the guilt or innocence of 
a person accused of crime. Rules of criminal 
procedure weie not formulated to enable crim- 
inals to escape punishment. They were formu- 
lated to aid the courts in properly dispensing 
justice in criminal causes. They are intended 
on the one hand to safeguard the rights of the 
accused, to the-end that no innocent person 
may be convicted of crime, and they are in- 
tended on the other hand to enable the state 
to bring those guilty of crime to the bar of 
justice. A person accused of crime is entitled 
to a fair trial in accordance with the prin- 
ciples enunciated in the Constitution and the 
laws of this state. This right is self-evident. 
But it is equally self-evident that civilized so- 
ciety as now constituted cannot long exist 
unless the state can enforce its laws against 
wrongdoers. The rules of criminal procedure 
should be construed to effect the purposes for 
which they were intended, and not to defeat 
them. The test is not whether certain legal 
formulas have been literally complied with, 
but whether anything has been done or left 
undone which prejudices the substantial rights 
of the accused. Ifa substantial right has been 
prejudiced, a new trial should be had. If 
not, it is equally the duty of an appellate court 
to affirm a conviction.’ om 

“The press, ‘yellow’ as it often is, and 
playing in form, will make first-page copy 
out of the story of any murder trial and, 
especially where happy homes have been 
ruined, will detail the testimony ad nau- 
seam. The law journals, apparently, 
treat all criminal trials with the silent 
contempt that some of them doubtless 
deserve, but the earnest prosecutor is 
never given a résumé of the errors or 
mistakes made in a criminal case until 
he gets the report in the advance sheets. 
As a great number of trials result in ac- 
quittals and comparatively few convic- 
tions are appealed, the prosecutor is not 
enabled to profit by the mistakes of his 
fellow officials to the extent that he might 
be if greater professional publicity were 
given them. . . . 

“With just criticism being heaped upon 
American criminal courts for the length 
of time necessary for trial, the delay in 
being ready, the sensationalism incident 
thereto, and the heroizing by the public 
of those charged with crime, it is high 
time for us to study methods for fairly 
speeding criminal justice, practically and 
scientifically rather than from the stand- 
points of sociology and philanthropy.” 
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Implied Warranty by One Con- 
tracting to Dig Well 


"T HERE a farmer, desiring water for 

farm use, hires a well driller to 
drill a well in a particular place, there 
is held to be no implied warranty by the 
well driller of the quality of the water 
which may be obtained, in the Minnesota 
case of Skalsky v. Johnson, 164 N. W. 
978, annotated in L.R.A.1918A, 1084. 

A contract to dig a well involves ele- 
ments which make the principles appli- 
cable thereto, in a measure at least, pe- 
culiar to such contracts. Both parties to 
the contract, as to the quantity and qual- 
ity of water which the well will furnish 
when completed, are contracting with 
regard to a matter practically unknown 
to them. A contract of this kind as to 
these matters presents a different ques- 
tion than is presented in a contract by a 
manufacturer to furnish an article for a 
designated purpose, and a different rule 
is applicable thereto; for while there is 
an implied undertaking in the first case 
that it shall be reasonably suitable for 
such purpose, this implication is based 
upon the supposed superior knowledge 
of the manufacturer, but the quantity, 
if any, and quality of water a well will 
furnish being unknown to both parties, 
if the contract is silent in these respects 
there is no implication that the well when 
completed will be a producing well, or, if 
productive, no implication as to the quan- 
tity or quality of water to be obtained 
therefrom. 

Some contracts for digging or con- 
structing a well contain provisions by 
which the contractor in effect guarantees 
to secure a living well of a designated 
capacity or a certain supply of water. 
While such a contract is binding upon 
the contractor as to the quantity of water 
to be supplied by the well, no implication 
arises therefrom as to the quality of 
water the well will furnish; and in this 
regard the contract is complied with if 
the designated supply of water is pro- 
cured or procurable, even though it is 
not of a quality fit for use, or suitable 
for the purpose intended by the parties 
to the contract. 
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FICTION WRITERS AND THE LAW. 


Editor Cas—E AND COMMENT :— 

The frequent amusing blunders of writers of 
fiction in their statements, or assumptions, of 
what the law is, seems to the writer to call 
for a protest from the profession. A recent 
instance has attracted my attention. 

In the issue of the Saturday Evening Post 
of April 13, there is a story by George Kibbe 
Turner entitled “Adventures of a Man Hunt- 
er,” in which, according to Mr. Turner, a very 
commonplace swindler, whose sole claims to 
eminence in his profession lay in his ability as 
a liar, without any imagination, and a persist- 
ent bulldozer, with the cheapest kind of a graft 
(I use slang as best fitting the character of the 
hero), robbed a little girl of her small estate. 
He accomplished this by getting her guardian 
alone with him in the country late at night, 
so that his victim could not seek advice, and 
through mental force compelling him ta sign 
a promissory note, thereby pledging, encum- 
bering, or in some other unexplained way in- 
volving his ward’s farm to the amount of 
$3,000 in payment for worthless Mexican land. 

It is unnecessary to point out to a lawyer, 
and to most well-informed laymen, the ab- 
surdity of the story. They know that in 
Iowa,—the scene of the story is laid in a 
small town in the southwestern part of this 
state,—a guardian of the property of a minor 
is placed under bonds to account for the prop- 
erty of his ward, and that he cannot sell, en- 
cumber, or in any way dispose of the trust 
estate without an order of court made after 
a showing of the wisdom of the proposed 
act under oath. If real estate is involved a 
guardian ad litem is appointed by the court to 
investigate and report to the court before the 
order sought is granted. A blunder of this 
magnitude in a journal like the Post is inex- 
cusable. 
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Similar errors are frequent in stories, plays, 
and moving picture scenarios. How often do 
we see in the latter some judge, sheriff, or 
constable, just as the sentence of death or 
imprisonment is about to be enforced upon 
the innocent defendant who has been found 
guilty after a formal trial, discharging the 
prisoner without formality, amid the cheers 
of the audience, when some hysterical person 
rushes up, just in the nick of time, with a 
letter or an oral statement from someone sup- 
posed to know that the victim is innocent. 
In real life this never does and could not hap- 
pen. 

Why do not the authors of these produc- 
tions take a little pains to learn what the law 
is upon the subjects of which they treat, and 
so avoid shocking the sense of fitness of those 
who are informed as to them. There is much 
in the law and in the practice of its votaries 
that is fairly subject to public criticism. I 
wonder, though, if some, at least, of the sus- 
picion with which we must concede the general 
public is disposed to regard our courts and 
the administration of justice, is not due to 
the impression they get through the misrepre- 
sentation of them in stories and upon the stage 
and screen. 
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Clinton, Ia. A. P. BarKEr. 
JURY TRIALS. 
Editor Case anp CoMMENT:— 
Referring to Mr. Willis Barnes’ article, 


“The Thirteenth Juror,” in the March number 
of CAsE AND CoMMENT, I submit that the writ- 
er should find some encouragement in Section 
7, Article II. of the Constitution of California, 
which provides that three fourths of the jury 
may find a verdict in civil actions. Also, that 
in all civil actions and criminal cases not 
amounting to felony, a jury trial may be 
waived by consent of the parties. 

Lindsay, Cal. D. M. Conner. 
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do } Aristotle used to define justice as “a virtue of the soul distributing that which each person 
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the ' from practice — scope. That anorder the payee as a completed instrument is 
wore i of suspension from practice in “all of held, in Commercial Bank v. Arden, 177 
ae , the courts of this state” prohibits an at- Ky. 520, 197 S. W. 951, not to prevent 
up- s torney at law from practice in the pro- the drawer from holding the bank liable 
ent. : bate or other inferior courts during the for paying it after it has been fraudu- 
ap- } term of such suspension is held in the lently raised, under the provision of the 
ie ; New Mexico case of State ex rel. Patton Negotiable Instruments Law which ren- 
law ; v. Marron, 167 Pac. 9, L.R.A.1918B, 217. ders a materially altered instrument void. 
and 5 The liability of a bank to a depositor 
ose : Automobile — owner's son as pas- for paying an altered check where the 
uch : : at : 
ten é senger. That the son of the owner ac- alteration was facilitated by the form in 
I cepted an invitation from the borrowers which it was drawn is discussed in the 
us- of an automobile to accompany them on note accompanying the foregoing deci- 
ral ; a trip, and did so on his own initiative, sion in L.R.A.1918B, 327. 
os i operated the machine a part of the time, : 
re- i and was operating it when the injury was Bills and notes — execution by wid- 
age i caused, is held not to render the owner OW for husband's debt. A note given 
liable for injuries negligently caused on by a widow for the debt of her husband, 
the trip, in Halverson v. Blosser, 101 who died without leaving any estate, is 
Kan. 683, 168 Pac. 863, L.R.A.1918B, res bp > a = ae 
498. Sykes v. Moore, Miss. 508, 76 So. 
538, L.R.A.1918B, 491, where the cred- 
‘le, Benefit society — expulsion of mem- itor did not release his claim or otherwise 
er ber — dissolution. The decision in the change his position. 
ol Vermont case of Stefanazzi v. Italian . a ie 
i Mut. Ben. Soc. 101 Atl. 1010, annotated § Breach of promise — wife living — 
ry in L.R.A.1918B; 308, that the wrongful renewal after divorce. That the first 
lat expulsion of a member by an unincor- promise of marriage occurred while the 
0 porated benefit society is not a ground Promisor had a wife living, and was to be 





for dissolution of the society, is in ac- 
cord with other cases involving similar 
facts. 


Bills and notes — effect of leaving 
blanks in check. Negligence in leaving 
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performed when a divorce was secured, 
will not prevent a suit for its breach, 
if it is renewed after the impediments 
were removed, is held in the California 
case of Smith v. McPherson, 167 Pac. 
875, annotated in L.R.A.1918B, 66. 
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Death — liability for contributory 
cause. That an injury contributed to 
death by weakening the constitution of 
the victim so as to render him unable 
to resist a germ disease from which he 
died does not bring it within the opera- 
tion of a statute giving a right of action 
for wrongful death is held in the Ten- 
nessee case of Nashville v. Reese, 197 
S. W. 492, L.R.A.1918B, 349. 


Death — right of nonresident alien. 
Statutory authority to bring an action for 
the benefit of the heir in case of the 
wrongful death of a person is held to 
apply in favor of a nonresident alien heir, 
in the absence of any exception in that 
regard, in the California case of Taylor 
v. Albion Lumber Co. 168 Pac. 348, 
which is accompanied in L.R.A.1918B, 
185, by an extensive note on the rights 
of alien enemies as litigants. 


\ 

Deed — change of recorded deed 
— effect. Alterations made by the grant- 
or in a recorded deed with the knowledge 
and consent of the grantee, which are 
then added to the record, will be given 
effect so far as the rights of heirs are 
concerned, it is held in Huffman v. 
Hatcher, 178 Ky. 8, 198 S. W. 236, even 
though they added property to the orig- 
inal deed and changed the grantee’s 
estate from a fee to a life estate. Sup- 
plemental annotation as to the alteration 
of a deed after delivery accompanies the 
foregoing decision in L.R.A.1918B, 484. 


Eminent domain — exercise for pri- 
vate use — removal of building re- 
strictions. A statute permitting the re- 


moval of valid building restrictions from 
property upon payment of the damages 
thereby inflicted upon persons for whose 
benefit they were established is held in- 
valid as taking property for private use, 
in the Massachusetts case of Riverbank 
Improv. Co. v. Chadwick, 117 N. E. 244, 
L.R.A.1918B, 55. 

This seems to be a case of first im- 
pression. 


Evidence — res ipsa loquitur — in- 
jury to conductor. The doctrine of res 
ipsa loquitur, it is held in the Iowa case 


of Hunt v. Chicago, B. & Q. R. Co. 165 
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N. W. 105, L.R.A.1918B, 369, does not 
apply to establish negligence on the part 
of a railroad company from the fact that 
the conductor on a freight train was 
thrown down by the sudden and violent 
stopping of the train to take water from 
a tank. 

Even in jurisdictions which are com- 
mitted to the application of the rule of 
res ipsa loquitur in its strict and dis- 
tinctive sense in a proper case between 
master and servant, it will not ordinarily 
be applied where nothing but the bare 
fact of the jerking or jarring of the cars 
appears, since that fact in itself does not 
carry the inherent probability of negli- 
gence necessary to justify an inference 
of negligence. The rule has its broadest 
and most generous application in actions 
between carriers and passengers; but 
even where that relation exists the ap- 
plicability of the rule has been often de- 
nied where the physical cause of the 
accident or injury was the jerking or 
jolting of a train, nothing else appearing. 


Executor and administrator — pur- 
chase by executor. That an executor 
cannot lawfully acquire an interest, either 
directly or indirectly, in a sale of land 
made by him in his representative capaci- 
ty, is held in the West Virginia case 
of Haymond v. Hyer, 92 S. E. 854, anno- 
tated in L.R.A.1918B, 1. 


In this case a contract between an executor 
and a purchaser of land sold by the former 
to purchase the land jointly, the latter to take 
and hold the title in secret trust for both, 
is held to be against public policy and fraud- 
ulent in law, and it is laid down that the 
courts will refuse to enforce any of its pro- 
visions or any subsequent contract between 
the parties founded thereon, or to grant any 
relief in respect thereto at the suit of either 
party, but will leave the parties where they 
placed themselves. 

The rule is almost unanimous, both in the 
United States and in the British Empire, 
that an administrator or executor may not 
purchase at his own sale of the property be- 
longing to the decedent’s estate. In some of 
the states this rule of the common law has 
been embodied in statute. The rule is an ap- 
plication of the general rule against the pur- 
chase by trustees of property belonging to the 
trust estate. It is founded upon the unfair- 
ness that is likely to follow upon a sale in 
which the same person is both vendor and 
purchaser. “Lead us not into temptation” has 
been said to be the underlying principle. Ac- 
cordingly, the presence of actual fraud in 
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the transaction is not necessary to render the 
sale improper. Such sales are prohibited in 
all cases, and the interests of the cestuis que 
trustent are safeguarded without throwing 
upon them the burden of discovering and 
proving a carefully concealed fraud. 


Fixtures — irrigating plant. The 
first case to pass upon the question as 
to whether or not an irrigating plant 
is a fixture is the Florida case of Gracy 
v. Gracy, 76 So. 530, L.R.A.1918B, 82, 
which holds that where one claims the 
ownership of an irrigating plant, which 
was placed upon his land with his con- 
sent by his copartner for the purpose of 
irrigating growing vegetables which the 
copartnership was engaged in producing, 
upon the ground that the irrigating plant 
became attached to the freehold and be- 
came a part of the realty, the burden 
rests upon him to show by clear and 
convincing evidence that at the time the 
irrigating plant was placed upon the land 
the owner of the plant and the land 
agreed that the irrigating plant should 
become part of the realty. 

Habeas corpus — to release insane 
convict. That habeas corpus will not lie 
to secure the release of one convicted 
of crime while at large after his escape 
from an insane asylum to which he had 
been committed is held in Myers v. Hal- 
ligan, 244 Fed. 420, L.R.A.1918B, 80. 

This decision—that habeas corpus is not 
a proper remedy to secure the release of one 
convicted of a crime while at large after his 
escape from an insane asylum to which he 
had been committed, but that the remedy, if 
any, is by appeal, seems clearly in accord with 
the fundamental principle of the writ of ha- 
beas corpus that it is not available to correct 
irregularities and errors not affecting the ju- 
risdiction of the court. The question presented 
appears, however, to be a somewhat novel 
one. 

Discharge on habeas corpus was denied in 
Re Maas (1900) 10 Okla. 302, 61 Pac. 1057, 
where, after conviction, the defendant filed a 
motion in arrest of judgment, and, in sup- 
port thereof, an order of the county board 
of insanity adjudging him to be insane, and 
affidavits tending to prove that he was insane, 
but the court overruled the motion and pro- 
nounced sentence; it being held that the rem- 
edy to correct the error, if any, was by appeal. 


Homicide — conspiracy to commit 
crime — liability. When two or more, 
in furtherance of a common design, enter 


upon the perpetration of a burglary, 
armed and prepared to kill if opposed, 
and while so engaged are discovered, 
and in the effort to escape one of the 
burglars shoots and kills one who is try- 
ing to arrest him, all are held equally 
guilty of the homicide, in the Nebraska 
case of Romero v. State, 164 N. W. 554, 
annotated in L.R.A.1918B, 70, although 
one of them, who is not armed with a 
deadly weapon, escapes before the shoot- 
ing, and such killing is not part of the 
prearranged plan. 


It is a general rule that persons joining in 
an unlawful enterprise, or counseling or incit- 
ing the perpetration of an unlawful act, will be 
presumed to intend the use of whatever means 
may appear to be necessary to overcome any 
resistance to the successful carrying out of 
such enterprise, and each member thereof is 
liable for acts done by other members of the 
conspiracy in the furtherance of the common 
object, and each is liable for all results which 
are the natural and probable consequence 
thereof. Their absence at the time of the 
commission of the act complained of does 
not relieve them of responsibility therefor. 

Where several men combine to invade a 
man’s household, and they go there armed 
with deadly weapons for the purpose of as- 
saulting him, and in furtherance of this de- 
sign, while all the confederates are near at 
hand, one of them gets into a difficulty with 
the common adversary and kills him, it is 
held in Williams v. State, 81 Ala. 1. 60 Am. 
Rep. 133, 1 So. 179, 7 Am. Crim. Rep. 443, 
that all are guilty of the murder. 

The members of a conspiracy to carry out a 
criminal enterprise are held responsible in 
Holmes v. State, 6 Okla. Crim. Rep. 541, 119 
Pac. 430, 120 Pac. 300, for the acts of the dif- 
ferent members thereof until the object is 
fully accomplished. This responsibility is not 
terminated by the accomplishment of the com- 
mon design of the conspiracy, but it extends 
to and includes collateral acts incident to and 
growing out of the common design; as, for 
example, where the common design was to 
rob another and the parties agreed that after 
the robbery they would return to a certain 
place and divide the booty obtained, each of 
them is guilty of the murder of the victim by 
one of them while committing the robbery, 
even though the others were not present. 


Injunction — against interference 
with possession of real estate. That 
an injunction lies at the suit of one in 
peaceable possession of land to restrain 
interference with such possession during 
the seeding season, is held in the Wash- 
ington case of Bank of Edwall v. Bate- 
man, 167 Pac. 1102, annotated in L.R.A. 
1918B, 410. 
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In this case it was found that if the defend- 
ant remained in possession the plaintiff would 
not be permitted to sow crops, and that “it 
would suffer irreparable injury not determi- 
nable or to be compensated in damages.” 

Notwithstanding the modern liberality ‘in 
granting injunctions in cases of trespass, it 
seems a new doctrine that a trespass will be 
enjoined at seeding time on the ground alone 
of the threatened loss of ordinary crops for 
it will be seen that the court seems to grant 
the injunction on the ground that the damage 
was irreparable and not determinable in dam- 
ages, and not upon the ground that the tres- 
pass was continuous, as was done in Colliton 
v. Oxborough, 86 Minn. 361, 90 N. W. 793, 
where an injanction was granted to restrain 
threatened trespasses where a solvent defend- 
ant wrongfully entered upon the plaintiff's 
farm, and threarened to repeat the trespass, 
by planting, harvesting, and carrying away 
the crops to be raised thereon, and, further, 
to interfere with her tenants, and carry away 
any crops they might raise on the farm. The 
court stated that “there is no finding that the 
defendant threatened any permanent injury to 
the freehold estate of the plaintiff, or any 
injury thereto, except such as would be inci- 
dent to seeding the land and harvesting the 
crops to be grown thereon,” and said: “The 
incompleteness and inadequacy of the legal 
remedy is the criterion which determines the 
right to the equitable remedy by injunction. 
sea The earlier rule as to the jurisdiction 
of a court of equity to restrain trespass to real 
property was very strict. The modern 
rule is less strict,”’—pointing out that equity 
could interfere in case of continuous tres- 
passes. 

There is, however, at least one case where 
the court apparently took the view that dam- 
age to crops could not be estimated. Thus the 
court granted a preliminary injunction against 
diverting water from an irrigation canal, to 
the destruction of plaintiff’s crops, where it 
was alleged that “the damage to the crops 
growing upon these lands could not be justly 
estimated.” Wilson v. Eagleson, 9 Idaho, 17, 
108 Am. St. Rep. 110, 71 Pac. 613. 


Innkeeper — liability for safety of 
freight elevator. An hotel keeper who 
provides for the use of guests a safe 
passenger elevator, and a stairway lead- 
ing from the different floors of the build- 
ing to the lobby, is held not liable, in 
the North Carolina case of Money v. 
Travelers’ Hotel Co. 93 S. E. 964, L.R.A. 
1918B, 493, for injury to one who after 
calling on a guest at the hotel, in attempt- 
ing to leave the building, wanders past 
elevator and stairway into a portion of 
the building reserved for employees, and 
falls down an insufficiently guarded shaft 
of the freight elevator. 


Case and Comment 









Insurance — marine location of 
vessel. A marginal clause in a marine 
insurance policy “warranted to be em- 
ployed” on certain waters is held to be 
a part of the policy in the Washington 
case of Reynolds v. Pacific Marine Ins. 
Co. 167 Pac. 745, annotated in L.R.A. 
1918B, 429, breach of which will avoid 
the policy, and not a warranty within the 
operation of a statute providing that 
breach of warranty shall not avoid the 
policy unless it contributes to the loss. 


Judgment — eviction — evidence 
against grantor. A judgment of eviction 
against a purchaser of real estate in a 
proceeding to which his grantor is neither 
made a party nor notified of its pendency 
is held not sufficient to show the exist- 
ence of paramount title in an action on 
the warranty in the conveyance, in Jones 
v. Caldwell, 176 Ky. 15, 195 S. W. 122, 
annotated in L.R.A.1918B, 50. 


It is a general rule that no one is bound 
by a judgment in personam, except parties to 
the action and their privies, and, as a general 
rule, this doctrine applies to judgments against 
the covenantee, and such judgment is not con- 
clusive in his favor to show a breach of the 
covenant in an action against the covenantor 
unless he at least serves upon the latter notice 
of the pending action. 


Landlord and tenant — agreement 
for monthly tenancy. A landlord and 
tenant in possession under an existing 
lease may make, it is held in Bumiller v. 
Walker, 95 Ohio St. 344, 116 N. E. 797, 
annotated in L.R.A.1918B, 96, a parol 
agreement, prior to the expiration of 
such lease, for a monthly tenancy in 
futuro from and after the original term, 
provided the tenant continues his occu- 
pancy and the landlord assents and ac- 
quiesces therein solely in pursuance of 
such oral agreement. 


Landlord and tenant — lease — right 
to shut off light and air. Where the 
owner of two adjoining city lots, one 
vacant and the other occupied by a build- 
ing, leases the latter by an instrument 
containing the usual covenants for quiet 
enjoyment, it is held in Anderson v. 
Bloomheart, 101 Kan. 691, 168 Pac. 900, 
that no right with respect to light or air 
arises by implication, and the tenant can- 
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not enjoin the erection upon the vacant 
lot of a building which, by completely 
obstructing the windows on one side of 
the leased property, will seriously inter- 
fere with the benefit he would otherwise 
obtain from it. 

This decision is accompanied in L.R.A. 
1918B, 473, by supplemental annotation 
on the question whether a lease carries 
a right to light and air from adjoining 
premises of the landlord. 


Landlord and tenant — place unsafe 
for public — liability. The-owner of 
a pond who, upon letting it for use as a 
public bathing resort, exacts from the 
tenant an agreement to make improve- 
ments which will render the water fit 
and safe for the intended purpose, can- 
not be held liable, it is determined in the 
Tennessee case of Beaman v. Grooms, 
197 S. W. 1090, L.R.A.1918B, 305, for 
injury to a patron through the tenant’s 
failure to fulfil his agreement. 


Limitation of actions — action on 
policy on life of one absent seven years. 
The Statute of Limitations, it is held in 
New York L. Ins. Co. v. Brame, 112 
Miss. 828, 73 So. 806, annotated in 
L.R.A.1918B, 86, does not begin to run 
against a cause of action for the amount 
due on a life insurance policy in case of 
the disappearance of insured, until the 
expiration of the seven-year period re- 
quired for presumption of death and the 
final rejection of claim, if the beneficiary 
did not demand a final refusal to accept 
the proofs offered at time of disappear- 
ance, although the jury finds that the 
death occurred at that time. 


Limitation of actions — joint note — 
payment by administrator of deceased 
maker. That payment upon a note by 
the administrator of a deceased joint 
maker does not toll the Statute of Lim- 
itations, since he is a mere stranger to 
the obligation, is held in the Oregon case 
of McLaughlin v. Head, 168 Pac. 614, 
L.R.A.1918B, 303. 


Master and servant — railroad — 
running train on wrong track. A rail- 
road companay is held negligent in Louis- 
ville & N. R. Co. v. Eversole, 178 Ky. 


67, 198 S. W. 548, L.R.A.1918B, 211, 
in running a fast south-bound train on 
the north-bound track past a place where 
a section gang is removing a landslide 
from the south-bound track, which is 
not in fact closed to traffic, without noti- 
fying the gang of the fact that the train 
will be on the wrong track, or having 
the train under control. 


Master and servant — ratification of 
act. The retention by a garage keeper 
in its service of a mechanic after he had 
taken a car from the garage without its 
knowledge for a joy ride, and set fire 
to property in attempting to secure a sup- 
ply of gasolene from a farmhouse along 
the way, is held not to ratify the act so 
as to render the keeper liable for the 
value of the property destroyed, in the 
South Carolina case of Knight v. Laurens 
Motor Car Co. 93 S. E. 869, annotated 
in L.R.A.1918B, 151. 


The great weight of authority (excluding 
decisions involving a question of liability in 
punitive damages) is to the effect that where 
there is no original liability for the act of a 
servant, merely retaining him in the employ- 
ment cannot in itself be regarded as a rati- 
fication by the master of a prior act not done 
in the master’s interest, or for his benefit, or 
by his authority either express or implied. 


Mines — oil and gas lease — pro- 
duction for extension. Under an oil 
and gas lease for the term of five years 
and as long thereafter as either mineral 
is produced from the land in paying 
quantities, it is held in the West Virginia 
case of Barbour v. Tompkins, 93 S. E. 
1038, L.R.A.1918B, 365, that the pro- 
duction required to effectuate such ex- 
tension, in the absence of equitable 
circumstances varying the rule, is that 
quantity which will bring a reasonable 
pecuniary return in excess of the cost of 
production, regardless of any particular 
amount of profit derivable from the 
operation of the well. 


Municipal corporations — pollution 
of stream by citizen — liability. A mu- 
nicipal corporation is held not liable to 
a riparian owner for pollution of a stream 
flowing within its limits by the casting 
of sewage therein by citizens without its 
knowledge or consent, in the Iowa case 
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of Wilson v. Ottumwa, 164 N. W. 613, 
accompanied by supplemental annotation 
in L.R.A.1918B, 468. 


There seems to be little authority directly 
on the question whether a municipality which 
has not assumed control over a stream other 
than that which follows from the fact that the 
stream is within its limits, and has not adopted 
the stream as a part of its sewer system, or by 
some affirmative act or permission given con- 
sent to its citizens to discharge sewage there- 
in, owes a duty to a lower riparian owner 
to prevent discharge by citizens of sewage into 
the stream, to the injury of the lower propri- 
etor. The position is taken in the preceding 
case that it owes no such duty and cannot be 
held liable for damages so resulting to a ri- 
parian owner through pollution of the stream. 

This view is supported by the case of Wan- 
amaker v. Benzon (1916) 63 Pa. Sup. Ct. 
401, where a riparian owner sought to enjoin 
pollution of a stream by upper proprietors, 
and the defense was urged that a borough had 
adopted the stream as a part of its sewer 
system, and was therefore alone liable for the 
injury. It appeared that the owners of the 
lots had covered the stream and laid out a 
street along its course, including the stream 
within the street; that the borough had ac- 
cepted the street and made several openings 
in the covered drain for the purpose of sur- 
face drainage; and that a large number of 
property owners discharged sewage into the 
stream. But it was held that the borough had 
not adopted the stream as a sewer and was 
not responsible for the injury. 

And in Standard Bag & Paper Co. v. Cleve- 
land (1903) 25 Ohio C. C. 380, it was held 
that a municipal corporation was liable to a 
lower proprietor for pollution of a stream 
within its limits only to the extent that the 
pollution was caused by it, and was not liable 
for pollution by manufacturing establishments 
located near the stream. 





Municipal corporations — supervisory 
control — effect. A statute giving a 
municipal corporation supervisory con- 
trol over street railways is held not to 
empower it to require the removal of 
spur tracks from its streets, in Dayton 
v. South Covington & C. Street R. Co. 
177 Ky. 202, 197 S. W. 670, annotated 
in L.R.A.1918B, 476. 


Novation — acceptance of new 
debtor. A novation, it is held in T. W. 
Stevenson Co. v. Peterson, 163 Wis. 258, 
157 N. W. 750, L.R.A.1918B, 105, is 
effected in case a wholesaler, upon re- 
ceiving notice from a retailer that he has 
sold his business and that the purchaser 
will assume the obligations of the retailer 
to the wholesaler, takes from the pur- 
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chaser and credits upon the account notes 
which extend the time of payment, pro- 
vide for exchange and collection fees and 
security for other indebtedness which 
may arise between the parties, although 
the wholesaler subsequently notifies the 
retailer that he will be released only in 
case the notes are paid. 


Novation — acceptance of offer to 
pay notes — effect. The mere accept- 
ance, by a vendor of machinery, of an 
offer by an assignee of the purchaser’s 
contract to assume the obligations under 
the contract and pay the purchase-money 
notes, is held in Klinkoosten v. Mundt, 
36 S. D. 595, 156 N. W. 85, annotated in 
L.R.A.1918B, 111, not to constitute a 
novation of the contract which will re- 
lieve the assignor of his liability on the 
notes. 


Novation — how executed. To con- 
stitute a valid written contract of nova- 
tion, it is held in the Oklahoma case of 
Fuller v. Stout, 166 Pac. 898, L.R.A. 
1918B, 108, that the instrument must be 
executed by at least three parties, the 
creditor, his immediate debtor, and in- 
tended new debtor, each of whom must 
have the legal capacity to execute such 
contract. 


Nuisance — summary abatement — 
police power. The decision in the New 
Mexico case of Eccles v. Ditto, 167 Pac. 
726, L.R.A.1918B, 126, that a statute 
which provides for the repairing or plug- 
ging of an artesian well to prevent waste 
is a valid exercise of the police power of 
the state, and not violative of the Federal 
or the state Constitution, is fully sup- 
ported by the earlier cases. 


Parent and child — emancipation — 
permitting child to take his own wages. 
A man is held not precluded in the Ten- 
nessee case of Memphis Steel Constr. Co. 
v. Lister, 197 S. W. 902, from recovering 
for personal injury to his son merely by 
permitting him to hire out and receive 
his own wages, where the son lives at 
his father’s house and merely gives his 
mother varying sums towards his board. 

The right of a parent to recover for 
a personal injury to an emancipated or 
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abandoned child is treated in the note 
appended to the foregoing decision in 
L.R.A.1918B, 406. 


Parent and child — support by 
mother — liability of father. Where a 
father abandons his minor children and 
thereby compels their mother, his di- 
vorced wife, to care for and support 
them, it is held in the Minnesota case of 
Beigler v. Chamberlin, 165 N. W. 128, 
L.R.A.1918B, 215, that the law will imply 
a promise on the. part of the father to 
reimburse the mother for money spent 
in doing that which he ought to have 
done. 


Partnership — insurance on life of 
partner — accounting for premium. 
That a partner whose life is insured by 
the concern for its benefit is not bound, 
upon dissolution of the partnership, to 
account for the premium paid, although 
the policy will thereafter be payable to 
himself or his heirs at law, is held in 
the North Carolina case of Ragland v. 
Lassiter-Ragland, 94 S. E. 100, L.R.A. 
1918B, 333. 


But two other cases dealing with the ques- 
tion have been disclosed, and in these a differ- 
ent conclusion was reached. In Ruth v. Flynn 
(1914) 26 Colo. App. 171, 142 Pac. 194, where 
partners had taken out policies on their lives, 
payable to the firm, “or, if the insured sur- 
vive the aforesaid beneficiary, to the admin- 
istrators, executors, or assigns of the insured,” 
and the firm was dissolved before the death of 
a partner it was held that although the other 
partner was not entitled to recover on the 
policy, he would, in the settlement of the 
affairs of the partnership, be entitled to credit 
for the sum which he had paid as a premium, 
it appearing that he had paid the note given 
by the firm as a premium on both policies. 

A similar conclusion was reached in Cheeves 
v. Anders (1894) 87 Tex. 287, 47 Am. St. 
Rep. 107, 28 S. W. 274. 


Public money — paying sectarian in- 
stitution for care of wards of state. 
The payment by a county to a sectarian 
institution to which children who are 
wards of the state are committed, of a 
sum for each child which is less than the 
cost of maintenance and tuition, is held 
in Dunn vy. Chicago Industrial School, 
280 Ill. 613, 117 N. E. 735, L-.R.A.1918B, 
207, not to be a violation of the constitu- 
tional provision that no appropriation 


shall be made or paid from any public 
fund of anything in aid of any sectarian 
purpose, or to help support any school 
controlled by any sectarian denomination. 


Sale — warranty — breach — as- 
sumption of risk. A purchaser of an 
apparatus warranted to be free from de- 
fects is held in Cedar Rapids & I. C. R. 
& Light Co. v. Sprague Electric Co. 280 
Ill. 386, 117 N. E. 461, annotated in 
L.R.A.1918B, 200, to assume the risk of 
loss or injury by a defect if, after dis- 
covering it and being notified by the 
manufacturer of the way to remedy it 
at slight cost, he continues the use with- 
out remedying the defect or notifying the 
manufacturer that he has not done so. 


Set-off — in equity. The power to al- 
low a set-off of debts by a court of equity 
is held in the Oklahoma case of Cald- 
well v. Stevens, 167 Pac. 610, annotated 
in L.R.A.1918B, 421, to exist independ- 
ently of the statute, where grounds of 
equitable interposition are shown, such 
as fraud, embarrassment in enforcing the 
demand at law, or special circumstances, 
such as insolvency or nonresidence, 
which render it probable that the party 
will lose his demand and be compelled 
to pay the demand of the other. 


This case, in holding that nonresidence may 
be a proper ground of set-off in equity, is in 
accord with the weight of authority, as shown 
by the earlier cases. In many of the decisions 
the claim which was allowed by way of set-off 
was for unliquidated damages. The more re- 
cent cases support the proposition that nonresi- 
dence is a proper ground for equitable set-off, 
even though the set-off is based on an unliqui- 
dated claim; at least, unless it is asserted 
against one who has property in the state out 
of which the claim could be collected, and 
agents therein on whom process could be 
served, so that resort to the courts of another 
state to collect the claim would be unnecessary. 


Sunday — moving picture shows — 
prohibition. A moving picture show is 
held in the Texas case of Zucarro v. 
State, 197 S. W. 982, annotated in L.R.A. 
1918B, 354, to be within a statute for- 
bidding the opening of public amusements 
for pay on Sunday, and defining public 
amusements as circuses, theaters, variety 
theaters, and such other amusements as 
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are exhibited for an admission fee, where 
the show exhibits dramas similar to those 
shown in theaters, or exhibitions similar 
to those given in circuses or on a variety 
stage; and it is immaterial that the stat- 
ute was enacted before the invention of 
the moving picture machine. 


Water — structure in stream — wash- 
ing away — liability. One who erects 
such a structure in a stream as, because 
of the character of the structure or the 
stream, it can be seen, or reasonably 
contemplated, that damage will likely re- 
sult therefrom to another, is held negli- 
gent in the West Virginia case of Wil- 
liams v. Columbus Producing Co. 93 S. 
E. 809, annotated in L:R.A.1918B, 179; 
and if the current of said stream becomes 
so obstructed, by reason of such structure 
being washed down in said stream, that 
the water therein is diverted from its 
ordinary channel and destroys the prop- 
erty of another, the party erecting such 
structure will be liable in damages, not- 
withstanding such structure may have 
been destroyed by an extraordinary flood. 


Will — devise of remainder to child 
— right of adopted child. A subse- 
quently adopted child, it is held in the 
Maine case of Wilder v. Butler, 102 Atl. 
110, accompanied by supplemental anno- 
tation in L.R.A.1918B, 119, will not take 
under a devise of a remainder to a child 
of a stranger, where by statute adoption 
gives only rights of custody, inheritance, 
and maintenance, unless an intention that 
he should do so is clearly shown. 

In this case the court, following Woodcock’s 
Appeal (1907) 103 Me. 214, 125 Am. St. Rep. 
291, 68 Atl. 821, rules that a child adopted 
subsequently to the making of a trust deed by 
a stranger to the adoption, with remainder 
to the “child or children” of the grantee could 
not take under such provisions where an in- 
tention to include him was not clearly shown. 
The court points out that the presumption 


that an adopted child is within the intended 
bounty of the grantor where he is the adopt- 
ing parent could not prevail, since the grant- 
or in question was a stranger to the adoption 
and of no blood relation. The position of 
the court that no intent upon the part of the 
grantor to include the adopted child under 
the term “child or children,” as used in his 
trust deed, was shown, is also suggested by 
the fact that the adoption took place long after 
the deed was executed. 


Will — election against — accelera- 
tion of remainders. The election of the 
wife to take against the will is held in 
Re Disston, 257 Pa. 537, 101 Atl. 804, 
L.R.A.1918B, 62, to accelerate the re- 
mainders where property is devised in 
trust, to divide the income equally be- 
tween testator’s wife and children during 
her life, although provision is made that 
upon her death the property in case of 
death of either child shall go to his issue, 
if any, otherwise to the surviving child, 
and in case both children have died then 
over. 


The principle of acceleration of the vest- 
ing of a remainder by the premature termina- 
tion of the preceding estate rests upon the tes- 
tamentary intention, and will be applied only 
when it promotes that intention, and never 
when it defeats it. When, therefore, it appears 
that possession of the remaindermen is post- 
poned solely for the purpose of letting in the 
life estate, it is presumably the intention of 
the testator that a renunciation of the life 
estate is equivalent to its termination by the 
death of the life tenant, and the beneficiaries 
entitled in remainder enter into enjoyment at 
once. 


Will — election against by guardian 
of insane widow. The guardian of an 
insane widow, it is held in the Maine 
case of Clark v. Boston Safe Deposit & 
T. Co. 102 Atl. 289, L.R.A.1918B, 384, 

cannot exercise on her behalf the right 

conferred by a statute enabling the widow 
to make election whether to accept the 
provisions of her husband’s will or claim 
her interest by descent. 
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“Corporation Commission Laws of Okla- 
homa, 1917, Annotated.” By Paul A. 
Walker, Legal Department, Corporation Com- 
mission. (Corporation Commission of Okla- 
homa, State Capitol, Oklahoma City, Okla- 
homa. ) 50. 

Paragraphs one and four of the preface to 
this book are as follows: 

“The aim of this book has been to compile 
the laws relating to the Corporation Commis- 
sion of Oklahoma and its work, together with 
annotations on the important decisions of the 
Supreme Court of the state and of the Fed- 
eral courts affecting these laws, and important 
orders of the Corporation Commission. To 
this has been added laws covering the subjects 
related to those over which the Commission 
has jurisdiction and concerning which it has 
most frequent inquiries.” 

“The book is divided into nine chapters and 
appendix, substantially as follows: chap. 1. 
General Constitutional Provisions Creating the 
Corporation Commission and Defining its Du- 
ties, etc.; chap. 2. Laws Relating to Common 
Carriers, Railways; chap. 3. Laws Relating to 
Street Railways; chap. 4. Laws Relating to 
Telegraph and Telephone Companies; chap. 5. 
Laws Relating to Public Utilities, including 
gas, electric, heat, water, and power compa- 
nies; chap. 6. Laws Relating to Cotton Gins 
and Ginning; chap. 7. Laws Relating to Pri- 
vate Corporations; chap. 8. Laws Relating to 
Monopolies, Anti-trust Laws; chap. 9. Laws 
Relating to Oil and Gas; and Appendix.— 
Practice Before the Commission, Suggested 
Forms.” 

This book is invaluable to persons studying 
the work of the Corporation Commission of 
Oklahoma or practising before the Commis- 
sion. It contains all the laws dealing with 
the Corporation Commission and its work and 
all the decisions of the courts on these various 
laws. It also includes a compendium of all 
the public service corporation laws of the 
state of Oklahoma: 


“American City Progress and the Law.” 
By Howard Lee McBain. (Columbia Univer- 
sity Press, New York.) $1.50 net. 


New Books and Periodicals 


A man is but what he knoweth.—Bacon. 
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The writer of this attractive volume is Pro- 
fessor of Municipal Science and Administra- 
tion in Columbia University. He discusses 
the more important rules of law that are in- 
volved in some of the forward-looking move- 
ments in American cities. There are, among 
others, chapters on “Home Rule by Legislative 
Grant.” “Smoke and Billboards,” “Building 
Heights and Zoning,” “Municipal Ownership 
of Public Utilities.” “Municipal Recreation,” 
and “Promotion of Commerce and Industry.” 

This volume may be read with special profit 
by those interested in municipal reforms or 
engaged in municipal administration, as well 
as by those seeking information as to the 
powers conferred or restrictions imposed upon 
American cities. 


“Lemuel Shaw: Chief Justice of the Su- 
preme Judicial Court of Massachusetts.” By 
Frederic Hathaway Chase. (Houghton, Miff- 
lin Co., Boston.) $2.00 net. 

“With the largest sense of equity, he was 
the servant of the law he was set to adminis- 
ter, and obeyed its mandate. With the most 
generous love of freedom and hatred of op- 
pression, he stood unflinchingly by the Con- 
stitution he had sworn to support. With the 
soundest judgment, with masterly powers of 
reasoning, and, in discussion, with a subtlety 
of logic seldom equaled, he had literally no 
pride of opinion, but retained to the last the 
docility of childhood,—the ever-open and re- 
ceptive and waiting spirit, into which wisdom 
loves to come and to take up its abode. With 
a stern sense of justice, he had the tenderness 
of a woman; and while the magistrate pro- 
nounced the dread sentence of the law, the 
man was convulsed with grief and sympathy. 

“With a firm trust in God, with a constant 
sense of his presence, looking to him for guid- 
ance and support, nothing could move him 
from the path of duty. He stood in his place 
and the billows broke at his feet.” 

Such is the tribute paid Chief Justice Shaw 
by one of his ablest colleagues on the bench. 
But, notwithstanding Judge Shaw's greatness 
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as a legal figure, only meager accounts of his 
life and services were available to the reader. 
In the hope of supplying this deficiency this 
book has been prepared. 

Among the important cases decided by Jus- 
tice Shaw were the first railroad damage suit 
in Massachusetts, the Sims and Anthony Burns 
fugitive slave cases, and the famous Webster- 
Parkman murder case. These and other legal 
matters are treated in a way to interest both 
laymen and lawyers. 

The author, from his position on the su- 
perior bench of Massachusetts and his long 
previous experience as a trial lawyer, is pe- 
culiarly well fitted to appraise the value of 
Shaw’s services to the state and to jurispru- 
dence. He has had access, also, to Shaw’s 
papers and the family records, so that his 
book is entirely authoritative. As the first 
extended biography of the great Chief Jus- 
tice the volume should find many readers. 


“Business Law."” By Thomas Conyng- 
ton. (Ronald Press Co., New York.) $4.00. 

This work is by the well-known author of 
“Corporate Organization and Management,” 
“The Modern Corporation,” etc. It is de- 
signed for use in every state of the Union. It 
is a rapid reference law book, designed to 
give instant answers to the problems of every 
man concerning insurance, inheritances, real 
estate, property rights, mortgages, employing 
help, sales and agency, credit, bankruptcy pro- 
ceedings, partnership agreements, corporate 
law, leases, notes, suretyship, and many other 
things, and is accompanied by many legal 
forms. 

The book is primarily intended for the bus- 
iness man, but is quick to advise the services 
of a lawyer in cases where safety demands it. 
It is a valuable working manual and unusually 
up to date. 
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Alien Enemies. 

“May Congress Constitutionally Prohibit 
Alien Enemies to Vote at Federal Elections?” 
mH Virginia Law Review, 412. University, 

a: 

Angary. 

“The Right of Angary”—24 Case and Com- 
ment, 949, 

Appeal. 

“A Modern Substitute for Bills of Excep- 
tions.”"—25 West Virginia Law Quarterly, 198. 
Morgantown, W. Va. 

Army and Navy. 

“Participation of the Bar in Enforcement of 
the Selective Service Law.”—12 Bench and 
Bar, 464. Magrauth & Thurber, 27 Cedar St., 
New York. 

Assignment. 

“the word ‘Equitable’ and Its Application to 
Assignment of Choses in Action.”—31 Har- 
vard Law Review, 822. Harvard University 
Press, Cambridge, Mass. 
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“Decisions of the United States Courts 
Involving Copyright. 1914-1917." (Gov- 
ernment Printing Office, Washington, D. C.) 

This Copyright Office Bulletin includes deci- 
sions of the Federal courts involving copy- 
right from July 28, 1914, to July 2, 1917. To 
these have been added a number of decisions 
of State courts and departmental decisions and 
opinions on the same subject and cognate sub- 
jects, such as the law of literary property, the 
unfair use of titles, etc., handed down within 
the period from July 1, 1909 (the date upon 
which the Copyright Act went into effect), 
to June 30, 1916. 

It is believed that the contents of this vol- 
ume, with the decisions of courts and depart- 
mental officers published in former annual 
reports of the Register of Copyrights and in 
Copyright Office Bulletin No. 17, together form 
a fairly comprehensive, if not entirely com- 
plete, collection of authoritative interpreta- 
tions of the present Copyright Act, which have 
been delivered during the period of July 1, 
1909, to June 30, 1916, inclusive. 

This Bulletin, No. 18, is for sale by the 
Superintendent of Documents, Government 
Printing Office, at the nominal price of 60 
cents, remittance for which should be made by 
money order. 


“The Holy Spirit: A Layman’s Concep- 
tion.” By William Ives Washburn. (G. 
P. Putnam’s Sons, New York.) $1.25. 

The author of this volume is a prominent 
member of the New York Bar. He writes in 
a thoughtful and reverent way concerning the 
character, power, and service of the Holy 
Spirit, and the intimate place that it occupies 
in the inner life of each and all. 

It is written in the hope that it may induce 
others “to think on these things” and aid in 
bringing about a renaissance of instruction on 
this important theme. 
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sylvania Law Review, 251. 3400 Chestnut St., 
Philadelphia. 

Insurance. 

“Life Insurance for the Benefit of Wife or 
Children.”—86 Central Law Journal, 245. 408 
Olive St., St. Louis, Mo. 

“Soldiers’ and Sailors’ 
Georgetown Law Journal, 1. 


24 Case and 


Insurance.”—6 
Washington, D. 


International Law. 

“The Nature and the Future of International 
Law.”—24 Case and Comment, 941. 

“The Right of Angary.”—24 Case and Com- 
ment, 949. 

“The Sources of International Law.”—16 
Michigan Law Review, 393. University of 
Michigan, Ann Arbor. 

Intoxicating Liquors. 

“Does the ‘Bone-Dry’ Law Prohibit the In- 
terstate Transportation of Intoxicants by the 
Owner for Personal Use?”—25 West Virginia 
Law Quarterly, 222. Morgantown, W. Va. 

“Prohibiting Possession of Liquor for Per- 
sonal Use.”—52 American Law Review, 275. 
gg Pub. Co. 14 So. Broadway, St. Louis, 


“The Federal Prohibition Amendment.”—22 
Law Notes, 4. Edward Thompson Co., North- 
port, es Island, N. Y. 

Judge 

“Recall of Judges and Impeachment.”—86 
Central Law Journal, 242. 408 Olive St., St. 
Louis, Mo 
Jury. : 

“The Democracy of Justice—The Jury.”— 
6 Kentucky Law Temeael 245. University of 
Kentucky, College of Law, Lexington, Ky. 
Law “a Jurisprudence. 

“An Interpretation of the Principles of Pub- 
lic Law 31. Harvard Law Review, 813, Har- 
vard University Press, Cambridge, Mass. 

“International Law, Public Law and Juris- 
prudence.”—6 Kentucky Law Journal, 257. 
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University of Kentucky, College of Law, Lex- 
ington, Ky. 
“Some Curious Early Laws of New Jersey.” 
—24 Case and Comment, 965. 
“Surviving Fictions.”—3 St. Louis Law Re- 
, 24. Washington University, St. Louis, 


oath Legal Mind.”—24 Case and Comment, 


Malicious Prosecution. 

“Doctrine of Provoked Malice in Malicious 
Prosecution.”—24 Case and Comment, 985. + 
Master and Servant. 

“The Trend of Recent Labor Decisions.”— 
22 Law Notes, 8. Edward Thompson Co., 
Northport, Long Island, N. Y. 

Monroe Doctrine. 

“The New Monroe Doctrine and American 
Public Law.”—2 Minnesota Law Review, 357. 
University of Minnesota, Minneapolis. 
Pledge and Collateral Security. 

“The Bill of Lading as Collateral Security 
Under Federal Laws.”—16 Michigan Law Re- 
veiw, 402. University of Michigan, Ann Ar- 
bor. 

Police. 

“Police Department Short Course Institute.” 
—24 Case and Comment, 

Practice and Procedure. 

“Power _of the Supreme Court to Regulate 
Its Own Procedure.”—12 Bench and Bar, 453. 
Magrauth & Thurber, 27 Cedar St. New 
York. 

“The Pennsylvania Practice Act of 1915.”— 
66 University of Pennsylvania Law Review, 
Sal 3400 Chestnut St. Philadelphia. 

aie. 

“Some Phases of Conditions and Warran- 
ties in the Law of Sales of Goods.”—3 Vir- 
ginia Law Register, 881. The Michie Co., 
Charlotteville, Va. 

Spies. 

“Spies and Traitors.”—12 Illinois Law Re- 
view, 591. Northwestern University Bldg., 
Chicago. 

axes. 

“The Illinois Inheritance Tax and Its Re- 
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lation to the Drafting of Wills.”—12 Illinois 

w Review, 636. Northwestern University 
Bldg., Chicago. 

Time. 

“Congressional Time.” 
Case and Comment, 996. 
Title Insurance. 

“Title Men Stop! Look! 
Lawyer and Banker, 105. 
New Orleans, La. 


Treason. 

“Disloyalty and Treason and Their Punish- 

ment.”—6 Kentucky Law Journal, 271. Uni- 
vereay of Kentucky, College of Law, Lexing- 
ton, Ky. 
“Disloyalty and Treason and Their Punish- 
ment as Provided by Federal Laws.”—21 Law 
Notes, 227. Edward Thompson Co., North- 
port, Long Island, N. Y. 

“Spies and Traitors.”—12 Illinois Law Re- 
view, 591. Northwestern University Bldg., 
Chicago. 

War. 

“Confiscation of Alien Enemy Property.’”— 
52 American Law Review, 279. Review Pub. 
Co., 14 So. Broadway, St. Louis, Mo. 

“Intellectual Leadership in War Time.”—24 
Case and Comment, 972. 

“The Effect of War on Contracts.”—18 Co- 
lumbia Law Review, 325. Columbia Univer- 
sity, New York. 

Waters. 

“Title to the Soil under Public Waters—A 
Question of Fact.”—2 Minnesota Law Review, 
313. University of Minnesota, Minneapolis. 
Wills. 

“The Illinois Inheritance Tax and Its Re- 
lation to the Drafting of Wills.”—12 Illinois 
Law Review, 636. Northwestern University 
Bldg., Chicago. 

“Trench Wills.".—6 Georgetown Law 
nal, 11. Washington, D. C. 
Workmen's Compensation. 

“Workmen’s Compensation Acts.”—11 Law- 
ver and Banker, 83. 825 Perdido St., New 
Orleans, La. 


(Ed. Com.)—24 


Listen !”—11 
825 Perdido St., 


Jour- 





The world is a comedy to those who think, a tragedy to those who feel.— Wapole. 


A Stickler for Accuracy. Previous 
to joining the Army he had been a law- 
yer. Getting back to camp rather late 
one night, he was challenged by the 
sentry. Obtaining no response, the latter 
lifted his rifle and roared: “If you move 
you are a dead man.” “Allow me to 
remark, my good man,” said the lawyer- 
soldier, “that your statement is absurd. 
If I move it is excellent proof that I am 
alive. To my mind it is incomprehensible 
that—” “Pass, Mr. Blackstone,” said 
the sentry. —Buffalo “News.” 


Not Necessarily Hostile. The exact 
status of a mother-in-law was brought 
into question recently by an Irishman. 
He was sending a money order to France. 
In conformity with a new regulation, the 
clerk asked him if the money was des- 
tined to aid the enemy in any manner. 

The Irishman scratched his head. 

“Ts the addressee an alien enemy?” 
demanded the clerk. 

“Be jabers, I don’t know at all, at all,” 
was the reply. “She’s me mother-in- 
law.” 


The Law of the Case. Down in Ken- 
tucky they do things in their own way. 

“Hello, Tom!” said a man from the 
North who had returned to his birth- 
place for a brief visit. “I heard that 
Bill killed a man. Is it true?” : 

“Sure,” replied Tom. “He chased the 
feller three days with a shotgun, finally 
got a good bead on him, and biffed him 
right through the lung.” 


“And killed him?’ queried the nor- 
therner, with horror. 

“You bet!” 

“Well, how is it that they didn’t lynch 
Bill for cold-blooded murder ?” asked the 
man from the North. 


“Well, the feller that Bill shot didn’t 
have a friend on earth, so the game 
warden jest fined Bill $2 fer huntin’ 
without a license.”—“Harper’s Monthly.” 


A Modern Problem. A woman was 
driving a horse on the highway near 
Deal, New Jersey, and a pack of fox- 
hounds out after a fox came baying down 
the road. The horse ran away and this 
woman and her girl friend were thrown 
out and a leg was broken. She sued the 
owner of the dogs, and the courts decide 
that she has no case. A pack of hunting 
dogs out hunting is not a nuisance, so 
says the court. The moral of it all is to 
drive an automobile instead of a horse 
and then let the dog owner sue for ani- 
mals run over.—Hartford Courant. 


War and the Law. Court procedure 
has felt the effect of the war the same as 
all other professions and_ industries. 
When the declaration of a state of war 
was a few weeks old and the authorities 
began to talk about a conservation of 
food supplies, Judge V. L. Drain, of the 
Second Judicial District of Missouri, 
called the members of the petit jury 
before him and said: 

“IT take it that a great many of you 
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men are farmers. Now, the big work 
ahead of us is to furnish food for the 
Army and for those overseas who are 
fighting our battle until we are ready 
to join in. If the time of any of you 
men can be advantageously employed on 
the farm, and your service here is likely 
to cause the least shortage in production, 
I insist that you frankly tell me so that 
I can excuse you here.” 

Several members of the panel, although 
willing and anxious to “sit on the jury,” 
took the judge’s tip and went back to 
their sowing. Two or three big trials 
were continued because some of the wit- 
nesses were farmers who had work to 
do at home. Judge Drain let it be known 
at the very start that the country’s need 
should have right of way over everything 
else. More than that, he made it a rule 
during the days when the young men 
were entraining for the camps to ad- 
journ court for two hours about train 
time in order that court officers, jurors, 
witnesses, and others under his jurisdic- 
tion might go down to the station to see 
the men off. 

“It is a patriotic duty,” declared his 
Honor. “These young men are going 
away to fight for our institutions, and 
the least we can do is to give them the 
friendly hand at parting.” 

No matter how important the case or 
trial, or how valuable the time of the 
big lawyers who had come far from great 
cities to conduct the trial, the rule was 
invariably followed, and the judge him- 
self was among the first to shake hands 
with the line-up of young soldiers at 
the station. 

“One of the most pronounced changes 
I have noticed since the United States 
got into the war is the absence of trivial 
suits,” remarked Mr. W. A. Willoughby, 
clerk of the district court at Macon, Mis- 
souri. “People don’t go to law over 
trifles any more. There is sterner busi- 
ness in hand, and they’re thinking of 
matters of real importance. Of course 
they are still filing actions, big and im- 
portant ones, but it seems lawyers are 
encouraging their clients to drop petty 
litigation just now, and I think it is a 
good thing.” 

Just then a young woman, a clerk for 
one of the local lawyers, entered the of- 
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fice and handed Mr. Willoughby a paper, 
the colored back denoting that it was a 
petition. 

“A divorce suit,” said Mr. Willoughby 
to the reporter with whom he was talk- 
ing. “The plaintiff is a woman.” 

“‘What does she charge?” 

“Let me see,” returned the district 
clerk as he skimmed along the typewrit- 
ten pages; then he smiled as he read: 
‘Plaintiff says her condition was ren- 
dered intolerable because the defendant 
became so cold and indifferent that he 
failed to kiss her as he left for his work 
in the morning.’ ” 


Doctor Receiver — Specialist. “It 
would obviously not be the most appro- 
priate thing imaginable,” said the court 
in Alabama Coal & Coke Co. v. Shackel- 
ford, 137 Ala. 233, 34 So. 933, in ref- 
erence to a stockholder of a corporation 
in difficulties, “for him to exert a con- 
trolling influence in the conduct of the 
corporation although he owns one half 
of its capital stock. He sought a nega- 
tively controlling power by insisting that 
the number of directors should be in- 
creased from three to four, and that he 
and an agent of his should be given two 
of the places. This might well have pro- 
duced or resulted in a deadlock and the 
paralysis of the corporate business, and 
there is indeed room for suspicion that 
the motive of this proposal was to thus 
throw the corporation into convulsions 
and then call in a receiver to doctor the 
convulsions.” 


Segregated. 


“Coming home recently 
from Oklahoma,” said a lawyer, “I heard 


a bit of dark humor. I was on a train 
and Oklahoma has a ‘Jim Crow’ law sim- 
ilar to the one in Kentucky. However, 
there had been such a demand for troop 
coaches that our train had only the old- 
fashioned cars without any compart- 
ments. One of a group of negroes who 
had segregated themselves in one end 
of the coach gravely took a piece of twine 
out of his pocket and stretched it across 
the aisle from opposite window racks. 

“*What’s that line?’ asked one of his 
friends. 

““Mason and Dixon’s’” he grinned.— 
Indianapolis “News.” 





General Sessions 


Rapid Transit. An old Virginia ne- 
gro had just received from the son of 
his old master in the North his annual 
gift of a bottle of bourbon whisky. 
Leaving the express office, he slipped and 
dropped the package. 

The old man scratched his head and 
gazed ruefully at the precious liquid 
trickling across the pavement. 

“D’Lawd! D’Lawd!” he cried. “My 
Chris’mus is done come an’ gone!”— 
Harper’s. 


No Resources. “This man says you 
owe him money, Sam,” said the judge. 

“Dot’s right, judge, I does.” 

“Well, why don’t you pay him?” 

“Why, I hain’t got nothin’ t’ pay him 
wiv, judge.” 

“Well, why haven’t you?” 

“To tell de hones’ truf, judge, s’pects 
my wife has felled down on de job!” 


An Expert. “Do you know anything 
of the art of husbandry ?” 

“IT ought to; I’ve married off five 
daughters.”—Baltimore American. 


A Question of Jurisdiction. 
western city, the new courthouse was so 
constructed that the court rooms of the 
two judicial districts were in the same 


In a far 


building and alongside each other. The 
judges of these courts did not have con- 
current jurisdiction. 

One hot Saturday morning in June, 
when the doors and windows of both 
court rooms were open, and only the sec- 
ond district court was in session, its pro- 
ceedings were interrupted by a noise of 
hammering in the first district court 
room. The racket was so great that the 
jury were unable to hear the remarks 
of counselor Wakemup, although that 
gentleman was in volume of voice,—a 
rival of the Bull of Bashan. 

“Counsel will pause in his address,” 
said the court, “Mr. Bailiff, go and id 
that noise.’ 

The bailiff departed and in a few min- 
utes returned and reported: “It’s that 
Norwegian carpenter, Ole Anderson,” 
said he. “He won’t stop hammering. 
He says he is under contract to finish 
‘some repairs in the court room so it will 
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be ready for occupancy on Monday 
morning. I asked him if he could not 
come down to-morrow—Sunday—and do 
the work, and he said that the last time 
he worked on the Sabbath he had to pay 
$10 fine and stay three days in jail for 
violating the Sunday Law. Then he 
told me to get out and not bother him any 
more, and resumed his hammering.” 

“Did you tell him that I ordered the 
noise to be discontinued ?” said the court. 

“I did, your Honor.” 

“What did he say?” 

- don’t like to repeat his words, your 
Honor.” 

“I order you to do so, Mr. Bailiff— 
Give his exact language.” 

“Well, if I must do so,” said the bailiff, 
“he told me to tell your Honor to go to 
hell.” 

“Mr. Bailiff,” said the court, “take 
with you sufficient assistance, arrest that 
man, and bring him before the court.” 

The officer, reinforced with two depu- 
ties departed, and in a few minutes re- 
turned, dragging and pushing a tall 
blonde-haired Scandinavian. 

“What is your name?” said the judge. 

“Ole Anderson,” sullenly replied the 
man. 


“Why did you not obey the order of 
the bailiff to stop hammering ?” 

“T don’t take no orders from him, no 
how. He don’t was my boss.” 

“Why did you send an insolent mes- 
sage to this court?” 

“I don’t want to be tried without a 
lawyer.” 

“Very well, Anderson, you shall have 
a lawyer. Mr. Sampson, you are ap- 
pointed to represent this man. Now An- 
derson, consult your lawyer before an- 
swering my question.” 

“If your Honor pleases,” said Counsel- 
or Sampson suavely, “I suppose it is my 
duty as the representative of Mr. An- 
derson to make any substantial defense 
that he may have.” 

“Certainly, Mr. Sampson.” 

“Then I must call your Honor’s at- 
tention to the fact that, notwithstanding 
the act of moral turpitude of my client 
in disobeying your order, and in remark- 
ing that your Honor was at liberty to go 
to a place where the climate is too sultry 
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to be salubrious, yet your Honor has no 
jurisdiction to punish the defendant, for 
the disobedience was committed and 
the contemptuous language was uttered 
in the first judicial district, where your 
Honor has no jurisdiction. The matter 
may be within the cognizance of the 
judge of the first district, but clearly it 
is not within yours.” 

“Humph,” said the judge, “Your point 
may be well taken. I will consider it 
hereafter. In the meantime Anderson 
may be released on his own recognizance. 
Mr. Clerk recognize the defendant.” 


The deputy clerk was a young Irish- 
man who had only recently been ap- 
pointed. He was unfamiliar with legal 
terms. He did not know what it was to 
“recognize” a defendant. But he thought 
he did. He put ona pair of glasses. He 
looked Anderson over carefully from 
head to foot. Then he turned to the 
court and said: 

“All right, your Honor, be gorra I'll 
know him anywhere.” 


Opera Bouffe. Every lawyer will rec- 
ognize the “Actor in the Forum,” as 
there is usually one individual at every 
bar whose voice is loud and who insists 
on trying his cases, not only in the For- 
um, but on the street and wherever he 
happens to meet the court. 


In the present instance the court, after 
promising to hear the defendant’s at- 
torney, failed to do so and decided the 
case in the latter’s absence. The attorney 
courteously reminded the court of his 
promise, and asked that he might be 
heard. For some unexplained reason the 
court lost his temper and remarked “Sit 
down and understand that you are now 
in the hands of the court.” Counsel re- 
plied: “We understand that we are in 
the hands of an Opera Bouffe Court.” 
“Five dollars fine for contempt of this 
court,’ announced his Honor. A $5 bill 
was handed to the sheriff by the attorney, 
who said: “We consider the size of the 
fine about right for the kind of court.” 

The court was very angry, and did not 
remit the fine although he indicated that 
he would like to have an apology. The 
following written apology was prepared 
and accepted at the time by the court: 
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In the matter of the fine for contempt of 
Court. 

To the Honorable —-——— Judge 

AMENDE HONORABLE. 


We regret the occurrence exceedingly, 
not for the amount of the fine imposed, 
but for the fact that it is liable to inter- 
rupt a friendship extending over a period 
of twenty-five years; this is a long time, 
a quarter of a century, a period of time 
equaling the lifetime of the average man. 
In all that time our relations personally 
have been most cordial and friendly; it 
is my desire that they continue so, hence 
we offer the “amende honorable.” 

The unfortunate use of the word “ex- 
travaganza” and its application to this 
court, came to us in the heat of passion. 
We wish to offer in mitigation of the of- 
fense and as an extenuating circum- 
stance, the fact that we did not have the 
person of the court in mind, in the appli- 
cation of this word, but the Actor in the 
Forum. For a long time we have sat in 
the court and listened to this soloist 
operating his Calliope, always fortissimo 
et furioso, that is, with the loud pedal 
down and every stop opened ; monopoliz- 
ing three fifths of the performance and 
playing recall after recall without the 
slightest encouragement of encore from 
parquette, dress-circle or gallery. We 
have witnessed the efforts of this court 
and his predecessors to apply the soft 
pedal to this instrument without avail: 
we have heard this court threaten sup- 
pression, but the terrific bombardment 
from this instrument still continues: it 
would not be so bad, if we endured it 
only here in the Forum, but we hear it 
on the streets, in the market places and 
hotels, always in action to its full capac- 
ity. 

It is possible that the Almighty Manu- 
facturer either removed entirely or 
omitted from his original designs the 
soft pedal; if that be true it cannot be 
applied, and if heard at all it must be 
heard according to its construction. 

Thanking you for your indulgence and 
praying that the offensive words may be 
stricken from the record, and for all 
other and proper relief in the premises, 
we are, most respectfully, 

R. D. P. ° 
Attorney for Defendant. 
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John M. Bowers 


OHN M. BOWERS, the well-known 
New York lawyer, died on March 7, 
in Lakewood, New Jersey, from the re- 
sults of overwork on the Legal Advisory 
Board in connection with the draft in 
New York city. Mr. Bowers was in the 
sixty-eighth year of his age and was a 
member of the firm of Bowers & Gerard, 
the junior member being the ex-Ambas- 
sador to Germany. 

He was born at Lakeland, in Coopers- 
town, New York, and always retained his 
summer residence there. At the age of 
sixteen, Mr. Bowers went to New York 
to study law, and entered the firm of 
Platt & Gerard, the members of which 
were James F. Platt and James W. Ger- 
ard, father of Ambassador James W. 
Gerard. He was admitted to the bar in 
1870, and was made member of the law 
firm under which he had studied. The 
firm then was known as Platt, Gerard, 
& Bowers, and, upon the death of Mr. 
Gerard, Benjamin A. Sands was taken 
into the firm, and the name was changed 
to Platt, Bowers, & Sands. A short while 
afterward Mr. Platt died, and then for 
some twenty years the surviving partners 
engaged in the practice of law under the 
title of Bowers & Sands. This firm was 
counsel in many important cases. 

Perhaps the most widely advertised of 
all Mr. Bowers’s cases was the Barnes- 
Roosevelt libel suit, when the former 
President was sued for $50,000 by the 
Albany political leader for calling him a 
“boss.” Mr. Bowers worked to such 
good purpose that the trial resulted in 


favor of Colonel Roosevelt. His sum- 
ming up in defense of the Colonel is de- 
scribed by all who heard it as a “mas- 
terly oration.” 

“Another distinguished civilian,” stat- 
ed the New York Sun editorially, “has 
given his life for his country just as 
truly as though he had been killed in ac- 
tion as a uniformed soldier fighting the 
German foe. John M. Bowers, one of 
the leaders of the New York bar, is dead 
as the result of overwork in connection 
with the selective draft. His nature was 
essentially zealous; he did not know 
how to spare himself ; he threw his whole 
heart into everything he did; and his 
latest service to the Government has cost 
him his life. 

“Very soon after his admission to 
practice he rose to a position of influence 
in the councils of the Democratic party 
in this city; and later, in the Constitu- 
tional Convention of 1894, which framed 
the present Constitution of this state, he 
was the leader of the Democratic minor- 
ity. 

“As a lawyer he was remarkable for 
the clearness and manly vigor with which 
he presented his case, whether before a 
jury or an appellate tribunal. Clients 
were attracted by his confidence in every 
cause which he undertook; and his pro- 
fessional opponents always recognized 
him as a formidable adversary. His ad- 
vice was sought in intricate and compli- 
cated controversies involving large 
amounts of money, which were often ad- 
justed without being taken into court.” 
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Hon. Henry G. Danforth 


Prominent Rochester Lawyer 


ENRY G. DANFORTH, former 

Representative in Congress from the 
thirty-ninth district, died at his home in 
Rochester, New York, on April 8th. 

Mr. Danforth was reared in a cultured 
home, prepared for college in private 
schools and at Phillips Exeter Academy, 
Exeter, New Hampshire, and was grad- 
uated from Harvard in 1877, and from 
the Harvard Law School in 1880. He 
was admitted to the bar in Rochester, 
New York, and practised his profession 
in that city from that time on. 

His most distinguished public service 
was as member of Congress, in which 
capacity he served three terms, being 
elected from what was at first the thirty- 
second district, and afterwards the thirty- 
ninth district. He found congenial work 
in the House as a member of the Judi- 
ciary Committe, and had a hand in shap- 
ing many important measures of legisla- 
tion. In addition to his service in the 
House, he had been a member of the 
board of managers of the New York 
State Reformatory, at Elmira; a trustee 
of the Reynolds Library and of the Gen- 
eral Hospital, and president of the local 
bar association. He had a wide acquaint- 
ance, maintaining membership in leading 
clubs in his home city, and in New York 
and Washington. 

He edited the New York Court of 
Appeals Digest 1884, United States 
Supreme Court Digest 1886, and Digest 
of New York Supreme Court Reports 
1902. 

He was long associated in the practice 
of law with his father, Honorable George 
F. Danforth, who was for ten years an 
Associate Judge of the Court of Appeals 
of New York. 

Mr. Danforth was a member of the 
Unitarian church. His qualities of mind 
and character were such as to inspire 
respect in all circles where he became 


known, and the positions of public trust 
which he filled were a tribute to his abil- 
ity and worth. 
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SENATOR WILLIAM J. STONE. 


Senator William Joel Stone, of Mis- 

souri, chairman of the Senate For- 
eign Relations Committee and for many 
years prominent among Democratic 
leaders, died in Washington, District of 
Columbia, on April 14. 

He was born, states the New York 
Evening Post, in Madison county, Ken- 
tucky, May 7, 1848, the son of William 
and Mildred Phelps Stone and grandson 
of John Stone, a native of Virginia and 
a pioneer settler of Kentucky. He was 
brought up on his father’s farm and at- 
tended the district school. At the age of 
fifteen he moved to Columbia, Missouri, 
studied at the Missouri State University 
there, and read law in the office of 
his brother-in-law, Colonel S. Turner,. be- 
ing admitted to the bar in 1869. He be- 
gan law practice in Nevada, Missouri. 

Stone soon grew into a good country 
practice, and became a successful and 
forceful practitioner. 

His career in the House of Repre- 


sentatives, where he served from 1885 to 
1891, was uneventful, although he made 
a number of speeches. 

He was elected Governor of Missouri 
in 1892, and held office until 1897, his 
administration being clean in every re- 
spect. After leaving the executive offices 
in 1897, Governor Stone went to St. 
Louis and engaged in the practice of law. 

He was elected to the United States 
Senate in 1902, after serving as vice 
chairman of the Democratic National 
Committee for two years, re-elected in 
1908, and again in 1914. 

In the Senate he was known as an 
able debater. 

His leadership of the “wilful twelve,” 
denounced by the President, brought 
down on his head a storm of criticism; 
but it is to be said for Senator Stone that, 
once war was declared, he immediately 
abandoned his old attitude, and support- 
ed vigorous war policies. 





A Lawyer-Congressman Who V. olunteered 
BY L. T. BOUCHER 


Honorable Royal C. Johnson, member 

of Congress from South Dakota, 
was the youngest man in the 64th Con- 
gress. He is American born as were his 
father and grandfather before him. The 
family moved from Ohio to Iowa, and 
from there to Dakota Territory, many 
years ago. They 
were “land poor,” 
as we used to say 
in those days, and 
this son of the pi- 
oneers learned the 
science of  self- 
support early. The 
career of this sol- 
dier member of the 
House of Repre- 
sentatives only 
another instance of 
what an American 
» boy without means 
or help can do if 
he has the energy 
and purpose, and 
is unafraid. The 
bare facts of his 
public record are 
these:. The year 
following his grad- 
uation from the 
University law 
school of South 
Dakota he was ap- 
pointed acting 
state’s attorney for 
his home county. 
In 1907, he was 
elected to the same office and served 
until 1911. In the fall of 1910 he was 
elected Attorney General of South Da- 
kota, was re-elected in 1912, and served 
until 1915. In the fall of 1914 he was 
elected to the 64th Congress, was re- 
elected in 1916, and is a member of this 
Congress on leave for service in the 
army, having enlisted for the War as a 
private in December, 1917. 

Beneath the cold facts of this record 
tuns a story of human interest almost 
touching the romantic. How he made 
and hauled hay to town in summer at 
$2 a load, which was the price in those 
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days, and worked at the printing office 
and about town in winter to pay his 
board while he was at the university, is 
but the story, in a general way, of many 
members of this and every Congress. 
It is the story, differing in detail, of 
the present Speaker of the House. It 
is the story of 
America, glory be! 
and the story that 
makes our beloved 
country and its in- 
stitutions worth 
fighting for, at any 
place, and at all 
times. Mr. John- 
son voted against 
the declaration of 
War and took off 
his coat. He voted 
for every war ap- 
propriation bill, for 
every measure 
granting power or 
money asked for 
by the President or 
the members of the 
Cabinet; voted for 
and urged the selec- 
tive draft from the 
start; remained in 
his place in the 
House until all 
those necessary 
, measures were en- 
Weintraub, Philadelphia acted into law— 
C. JOHNSON. then bid his wife 
and children good-by, put on the uniform 
of his Country, waived his pay as a mem- 
ber of Congress, a serious matter to him, 
and went to work for Uncle Sam at 
thirty dollars per month and board. 

He spoke rarely in the House, but 
when he did it was in the language of the 
football coach: Hurry, hurry. 

Just after the declaration he said to 
me: “Now we must make this a war de 
facto as well as de jure.” 

Those who have known him the best 
think a lot of Sergeant Johnson. Here’s 
hoping that he may come back with your 
boys and mine. 
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